CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1095
Heard at Montreal, Wednesday, May 11, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
(CN Rai |l Division)

and

UNI TED TRANSPORATI ON  UNI ON

Dl SPUTE:

Appeal of discipline assessed the record of Conductor G C. Selesnic,
Toronto, April 9, 1979.

JO NT STATEMENT OF | SSUE:
On April 9, 1979, M. G C. Selesnic was called for 0700 hours as
Pil ot Conductor to acconpany a switch tanper machine No. 65513 from

Danforth to Oshawa, a distance of approximtely 27 m | es.

Conductor Selesnic did not acconpany the switch tanmper nachine to
Oshawa because the working conditions were unacceptable to him

Fol I owi ng an investigation, the record of Conductor Sel esnic was
assessed 20 denerit marks for failure to properly performhis duties
as a Conductor Pilot.

The Uni on appeal ed the assessnent of 20 denerit marks on the
grounds that it was unjustified.

The Conpany declined the appeal.

FOR THE EMPLOYEE: FOR THE COVPANY:
(SG.) R T. OBREN (SGD.) M DELGRECO
FOR: General Chairman FOR: Asst. Vice-President,

Labour Rel ati ons

There appeared on behal f of the Conpany:

G C. Blundell - System Labour Rel ations Oficer, CNR
Mont r eal

H. J. Koberinski - Mnager Labour Rel ations, CNR, Montreal

J. A Sebesta - Coordinator - Special Projects,

Transportation, CNR, Montreal
And on behal f of the Union:
Hodges - Secretary, General Committee, UTU, Toronto

T. G
R. A Bennett - General Chairman, UTU, Toronto
M J. Hone - Vice General Chairman, UTU, Toronto



AWARD OF THE ARBI TRATOR

The grievor refused to performhis duties as Pil ot Conductor of the
switch tanper, considering the working conditions to be unacceptable
because, in his view, they were unsafe. This opinion was based on
the fact that the tanper was an "open cab" nodel, wi thout any
substantial protection fromthe el enents apart from a canopy and such
wi ndbreak as was provided by the console and other panels in front of
the operator, conPined with the fact that the tenperature was cl ose
to zero degrees centigrade, a |light snow was falling and it was

wi ndy. There is no doubt that the tour of duty would be
unconfortabl e, although the grievor was dressed for outside work.
That was the nature of the assignnent.

There was clearly sone basis for the grievor's hesitation. The
Conpany woul d apparently have assigned a notor car to acconpany the
tanper, had one been avail able. One was not avail able, however, and
the grievor was instructed to travel with the tanper, it being nmade
clear to himthat he would be subject to discipline if he did not do
so. The grievor did not proceed with the novenent, which
subsequently left with a tanper operator, a section foreman and

anot her Conductor Pilot.

In nmy view the novenent was not unsafe in the conditions reveal ed by
the material before ne, although it would certainly have been
unconfortable. It is an enployees obligation to carry out his
assigned duties, subject to the general exception that he is not
required to performwork that is unsafe or illegal. It is up to the
enpl oyee to show that such exceptions arise in a particular case. In
the instant case, while | do not consider that the operation is
unsafe (ani so conclude that the grievor was subject to discipline for
his refusal to carry out the assignnent), | do consider that there
were grounds for the grievor to raise the safety issue. His position
was not entirely unreasonable, and that consideration is to be borne
in mnd in assessing the penalty inposed.

Twenty demerits is a substantial penalty. |In many cases, refusal to
perform assi gned work anmounts to insubordination, and would call for
a penalty of that order or in sone cases a greater one. Here,
however, the job involved considerable disconfort, and the

ci rcunstances were such as to raise bona fide doubts as to the safety
of the operation. |In such a case, where no significant el enment of

i nsubordination is involved, a | esser penalty is appropriate. In ny
view, the assessment of 20 denerits went beyond the range of
reasonabl e di sciplinary responses to the situation, although the
assessnment of 10 denerits Wuld not have been excessive.

For the foregoing reasons it is nmy award that the penalty inposed on

the grievor be reduced to one of 10 denerits.

J. F. W WEATHERILL,
ARBI TRATOR



