CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1097
Heard at Montreal, Tuesday, June 14, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAYS
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:
Di sm ssal of Brakeman A. J. Kenny, Mrror, Alberta.
JO NT STATEMENT OF | SSUE:

Ef fective April 22, 1982, Brakeman A. J. Kenny was disnissed fromthe
service of the Conpany for violation of Uniform Code of Operating
Rule "G' and Item 2.2 of the General Operating Instructions (CN Form
696) while on duty as a Brakeman on Train 484, Mrror, Alberta, April
22, 1982.

The Uni on appeal ed the discipline contending that:

(1) the Conpany did not substantiate their decision that the
enpl oyee was in violation of Rule "G'.

(2) the Conpany viol ated the provisions of paragraph 117.2 of
Article 117, Agreement 4.3, in that the Local Chairman did not
have the opportunity to question the Loconotive Engi neer.

The Conpany denies the Union's contention and has declined the
Uni on' s appeal .

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) D. J. MORGAN (SGD.) M DELGRECO
General Chairman FOR: Assi stant

Vi ce- Pr esi dent
Labour Rel ati ons

There appeared on behalf of the Conpany:

M Del greco - Seni or Manager, Labour Rel ations, CNR,
Mont r eal

M Heal ey - System Labour Relations O ficer, CNR
Mont r eal

J. A Sebesta - Coordi nator Special Projects, Transportation,
CNR, Montr eal

K. Burton - Labour Relations Oficer, CNR Ednmonton

B. R Shack - Trainmaster, CNR, Hanna, Alberta

D. Fisher - Trainmaster, CNR, Mrror, Alberta



And on behal f of the Union:

L. H Manchester - UTU, W nni peg

R T. OBrien - Vice-President, UTU Otawa

D. J. Morgan - General Chairman, UTU, W nni peg

L. H dson - Local Chairman, 1233, UTU, Ednonton

AWARD OF THE ARBI TRATOR

The evidence as to the grievor's violation is conflicting. At the
hearing of this matter, the Conpany, as it was entitled to do (see
Cl ause 11 of the Menorandum establishing the Canadi an Railway O fice
of Arbitration), sought to call evidence in support of material put
forward in its brief. The Union objected to such evidence being
received, stating that it amounted to the establishnent by the
Conpany and the Arbitrator of sone new form of procedure. Wen the
Arbitrator's ruling was made, the Union repeated its objection, in
vul gar | anguage.

Several coments nust be nade with respect to this:

1. Wiile nost cases in the Canadi an Rail way
are presented by way of brief and supporting
material (thus naking it possible for cases
to be heard efficiently), a party has, in
general, the right to present such evidence as
it feels to be necessary to make out its case.

2. \Were, in certain cases, parties have not been
allowed to present certain evidence, that is
because of clear Collective Agreement provisions
preventing a party, for exanple, from coning
forward later with evidence whi ch ought properly
to have been presented at an earlier stage.
There is no such provision in this Collective
Agreenent (at least | was not referred to any),
and in any event the evidence sought to be | ed was
sinmply in support of what had been put forward
at the investigation. There was nothing unfair
in the Conpany's calling evidence in this case.

3. It would, in my view, have been a denial of natura
justice to have allowed the Union's objection in
this case.

4. It must be said to be unfortunate that in |abour

arbitration proceedings a party should seek, by
narrow and unfounded | egalisns, to prevent the
ot her from adequate presentation of its case.

5. The Union has a duty of fair representation of
its menmbers, and while this may involve the
Vi gorous presentation of arbitration cases, and
t he rai sing of proper objections, it does not



justify abuse of the tribunal or the resort to
vul gar |anguage in the presentation of a case.

The evi dence which was heard was in support of statements the w tness
had made, and which had been presented at the investigation. The

i ssue, which is one to be decided on the bal ance of probabilities, is
whet her or not the grievor had used intoxicants while subject to
duty. There is no suggestion of his possession or use of intoxicants
while on duty. The onus of establishing such violation is on the
Conpany.

The grievor, called as rear end trainman for Train 484 at 1200 on
April 22, 1982, reported for duty on tine, carried out the usua
prelimnary duties and went out to the yard to make up his train.

The crew commenced switching at 1230. 1In the course of that, at

1315, the engineman stationed the units in a yard track, entered the
of fice and advi sed the Agent that he was booking sick. He indicated
he woul d not work with the crew, one of whom he described as | azy and
the other as drunk. He did not precisely define whom he neant.

The statements said to be those of the engi neman are hearsay reports.
He did not give a statenent at the subsequent investigation. A

repl acenent engi neman, who worked with the crew, and thus with the
grievor until he was taken out of service, did not notice any signs
that the grievor had been drinking, nor did the Conductor or the

ot her Trai nman.

As a result of the first engineman's departure, two Trai nmasters cane
to the yard and spoke to the grievor. It had, clearly, been
suggested to themthat the grievor was in violation of Rule "G

They quite quickly concluded that this was the case, although it was
not suggested that the grievor was drunk. \While the Trai nnmasters
reported certain of the well-known clinical synptons of intoxication
their evidence, while no doubt sincere, is not convincing. That a
certain odour of alcohol was detected may well|l be so; the grievor had
| ast consumed al cohol at about 2300 on the previous evening. That
consunption does not appear to have been such as to place the grievor
in violation of Rule "G' with respect to his tour of duty which began
at 1200 on the day in question. The odour of alcohol was thought by
the Trai nmasters to be nmingled with an odour of food and of mint, and
the grievor points out that he was wearing a col ogne which nmay have
affected this collection of snells. As to the grievor's "deliberate"
wal k and "gl azed" eyes, while the latter may or nmay not have been
affected by drops he put in them none of this evidence is clear or
convi nci ng enough to support the conclusion that the grievor was in
violation of Rule "G'. The onus of proving such violation has not
been net.

Accordingly, it has not been established that there were grounds for
di scipline. The grievance is accordingly allowed.

J. F. W WEATHERILL,
ARBI TRATOR



