CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1107
Heard at Montreal, Wednesday, June 15, 1983
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Claimfiled on behalf of Messrs L. DeRenzo and J. A. Butler account
not permtted to displace a junior enployee when their positions were
abol i shed.

JO NT STATEMENT OF | SSUE:

After being laid off at Lanbton Frei ght Shed, Messrs L. DeRenzo and
J. A Butler requested to displace a junior enployee working as a
Mobi | e Checker on a tenporary basis. The Conpany refused to |et

ei ther enpl oyee exercise their seniority.

The Union filed claimon behalf of both grievors, requesting that M.
L. DeRenzo's grievance be held in abeyance pending the outcone of
appeal filed on behalf of the senior grievor M. J. A Butler

The Conpany deni ed both grievances.

FOR THE BROTHERHOQOD: FOR THE COMPANY:
(SGD.) W T. SWAIN (SGD.) P. A PENDER
General Chai r man FOR: G A Swanson

General Manager

There appeared on behal f of the Conpany:

B. Butterworth - Assistant Supervisor, Labour Relations, CPR
Toronto

J. Rudni ski - Acting Supervisor, Division Yard Ofices & Car
Control, CPR, Toronto

P. E. Tinpson - Labour Relations Oficer, CPR, Mntrea

And on behal f of the Brotherhood:

W T. Swain - General Chairman, BRAC, Mbntrea
P. Vernette - Vice General Chairnan, BRAC, Montrea

AVWARD OF THE ARBI TRATOR



The grievor, M. DeRenzo (M. Butler is junior to M. DeRenzo, and
it was agreed to hold his case in abeyance), was properly laid off
from Lanbton Frei ght Shed (at |east, no issue arises as to that).
The issue is as to his entitlement to displace a junior enployee, in
particular a M. Giffin who held a tenporary assignnment as a Mbile
Checker .

There are two questions which arise. The first is as to the
grievor's general right to displace soneone in M. Giffin's
position, holding a tenporary assignnment (M. Giffin was replacing
a permanent enpl oyee absent on vacation). The second is as to the
grievor's qualifications to performthe work avail abl e.

The matter is governed by Article 25 of the Collective Agreenent, the
mat eri al portions of which are as foll ows:

"25.1 In reducing forces seniority shal
govern.

25.2 An enpl oyee whose position is abolished

or who is displaced shall exercise his

seniority to displace a junior enployee in his
seniority group, if qualified in accordance with
Clauses 24.1 and 24.4; except that such enpl oyee
shall not be pernmitted to transfer from one

| ocation to another for the purpose of displacing
an O fice Boy, Junior Clerk, Messenger or Call Boy,
unl ess nmutually agreed. Wthin ten cal endar days
of the date his position is abolished or he is

di spl aced, such enpl oyee shall notify the
appropriate Conpany officer' of the position to
which he will exercise his seniority and he shal
fill that position within five cal endar days of date
of notification; except that an enpl oyee absent on
| eave when his position is abolished or he is

di spl aced shall exercise his seniority within ten
cal endar days from date of expiry of |eave

The intent of this clause is that an enpl oyee
establish himself on a permanent position. After so
establishing hinmself such enpl oyee may exercise his
seniority to fill a tenporary position in conpliance
with the collective agreenent prior to filling the
per manent position on which established.

An enmpl oyee who fails to conply with said tine
l[imts, unless reason satisfactory to the
appropriate Conpany officer and the General Chairmnman
is given for not doing so, shall not exercise his
seniority to displace any junior enployee, but he
may be recalled to duty or nmay exercise his
seniority to a bulletined permanent vacancy. Such
enpl oyee shall only have the right to exercise his
seniority to displace pursuant to this article after
he again holds a permanent position and is unable to
hol d such position due to staff reduction.™



In the instant case, there was no permanent position on which the
grievor could establish himself for which he would have sufficient
seniority. In ny view, he was entitled to seek to exercise his
seniority pursuant to the general provisions of Article 25.2. He
woul d, however, have to be qualified in accordance with Articles 24.1
and 24.4 of the Collective Agreenent. Those provisions appear in the
context of an article dealing with "pronotion". In referring to
those articles, Article 25.2 may be read as requiring enpl oyees who
seek to exercise their seniority to have the ability and merit to
performthe work available, and as providing for a period in which to
illustrate ability to perform |In the case of a tenporary

assi gnment, the appropriateness of any such period would have to be
assessed in the light of the termof the assignnent itself. 1In the

i nstant case, the work sought by the grievor would have | asted sone
ei ght days.

On the nmaterial before nme, the grievor did not have the "ability and
merit" to performthe work in question w thout training and
experience which woul d exceed the term of the assignment itself.

VWi le the grievor had worked as a Checker in the past, the work

i nvol ved was shed checking, which is quite different, done in
different circunstances, and calling for different know edge from
that of Mbile Checker, work which the grievor had never done.

Whet her or not he would be entitled to such a position on a permanent
posting, where he could be trained, the grievor was not entitled, by
reason of lack of qualification for the particular work, to displace
the juni or enployee on this tenmporary job.

For the foregoing reasons, the grievance is dism ssed.

J. F. W WEATHERILL,
ARBI TRATOR



