CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1115
Heard at Montreal, Tuesday, July 5, 1983

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Contracting out of the renovations at the CN Station at North
Battl ef ord, Saskatchewan.

JO NT STATEMENT OF | SSUE:

The Conpany required certain renovations to be carried out at the CN
Station at North Battleford, Saskatchewan and all owed G eyhound Bus
Conpany, the user of the space, to contract out the work.

The Brotherhood contends that the Conpany violated the |etter dated
March 5, 1982, concerning the contracting out of work when the
renovations of the CN Station at North Battleford, Saskatchewan were
contracted out.

The Conpany di sagreed with the Brotherhood' s contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) A F. CURRIE (SGD.) D. C. FRALEIGH
Syst em Feder ati on Gener al Assi stant Vi ce-President
Chai r man. Labour Rel ati ons.

There appeared on behal f of the Conpany:

P. E. Scheerle - System Labour Relations Oficer, CNR
Mont r eal
J. A Caneron - Manager Labour Rel ations, CNR, Montreal
T. D. Ferens - System Labour Relations Oficer, CNR
Mont r eal
D. A Skelly - Enpl oyee Relations O ficer, CNR, W nnipeg

And on behal f of the Brotherhood:

A F. Currie - System Federati on General Chairman, BMAE,
W nni peg
F. L. Stoppler - Vice-President, BMAE, Otawa

AWARD OF THE ARBI TRATOR



The material portions of the letter governing contracting- out are as
foll ows: -

"I n accordance with the provisions as set out
on Page 49 of the above-nentioned award, it is
agreed that work presently and nornally perfornmed
by enpl oyees represented by the Associ ated Non-
Operating Railway Unions signatory to the
Menor andum of Settlement dated March 5, 1982, will
not be contracted out except:

1. when technical or managerial skills are
not available fromw thin the Railway;
or

"2. where sufficient enployees, qualified to
performthe work, are not available fromthe
active or laid-off enployees; or

3. when essential equipnent or facilities are
not avail abl e and cannot be nade avail abl e
from Rai | way- owned property at the tinme and
pl ace required; or

4. where the nature or volume of work is such
that it does not justify the capital or
operating expenditure involved; or

5. the required time of conpletion of the work
cannot be nmet with the skills, personnel or
equi pment avail able on the property; or

6. where the nature or volune of the work is such
t hat undesirable fluctuations in enploynent
woul d automatically result.

VWhere a Union contends that the Railway has
contracted out work contrary to the foregoing and
this results in an enpl oyee being unable to hold
wor k, the Union may progress a grievance in respect
of such enpl oyee by using the grievance procedure
which would apply if this were a grievance under the
Col | ective Agreenent. Such grievance shall commence
at (*), the union officer submitting the facts on
which the Union replies to support its contention.
Any such grievance nust be submitted within 30 days
fromthe all eged non-conpliance.”

The work in question was generally of a sort "presently and normally
performed by enployees" in the bargaining unit. The contracting-out,
however, did not affect the rights of enployees on the "seniority
territory", that is the Saskatchewan Area, in which the work was
performed, because such persons were fully enpl oyed, and thus not
"unable to hold work" at the material times, so that no right of

gri evance arose with respect to such enpl oyees under the provisions
of the contracting-out letter. Had there been such enpl oyees on
layoff in that area at the time, it would be nmy view that their



gri evance shoul d succeed, other things being equal

It is contended that the contracting-out did affect enployees

el sewhere in the Prairie Region, although not in the Saskatchewan
area, since there were a nunber of qualified enployees at W nni peg
who were laid off at the material tines (although they were recalled
prior to the conpletion of the work in question). |If such persons
were otherwise entitled to performthe work in question, then their
continuing to be laid off while the work was contracted-out neant, in
ny view, that they were "unable to hold work" as a result, and that

t hey woul d have the right to grieve.

In fact, on the material before me, nost of the enployees laid off at
W nni peg were not in the classification and did not have the skills
required for the work in question. Such persons, then, would not
have been assigned to the work in any event, as not being within one
of the classifications of enployees who normally performthe work.

It may be that some of those on layoff at Wnnipeg did have the
qualificiations and woul d have been entitled to the work had they
been in the Saskatchewan Area. (There is no evidence in respect of
any particular enployee.) Rights to work, however, are exercised in
respect of seniority territories, and it is only where displ acenent
rights within a territory have been exhausted that displacenent may
occur on a regional basis. There is no general right to assignnment
on a regional basis. In the instant case, it has not been shown that
any of the grievors could in fact be said to have been unable to hold
wor k because of the contracting-out in question

It was al so contended that the Conpany had not discussed this matter

with the Union at the beginning of the year, as the contracting-out

| etter contenplates. At that tine, however, the Conpany had no pl ans
in respect of the work in question, and there cannot be said to have

been any violation of the letter in the circunstances.

For the foregoing reasons, the grievance is dismssed.

J. F. W WEATHERI LL,
ARBI TRATOR



