CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1117
Heard at Montreal, Tuesday, July 5, 1983
Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Counter Sales Agent requesting the right to wear a 'ban the bonh'
button while on duty.

JO NT STATEMENT OF | SSUE:

On Novenber 1, 1982, the grievor, M. John Evans, was working as
Counter Sales Agent 1, Union Station, Toronto.

While on duty at the ticket counter, the grievor was wearing a ban
the bonb' button on his jacket. Supervisor J. Presseault, aware of
the variety of opinions anong VIA's patrons and the commitnent to
serve themin a professional manner free of political connotations,
asked M. Evans to renove his badge.

The grievor refused to conply stating that he firmy believed in the
cause and that it was his right to advertise his views.

Since the ticket counter was not busy and there were nany

cancel lations to handle in the back office, the grievor was asked by
his supervisor to close his w cket and assist another enployee with
the cancel |l ati ons.

A grievance was initiated by the enployee requesting the right to
wear his button while on duty.

The Corporation rejected the grievance at all steps of the grievance
procedure.

The Corporation maintains that this grievance does not neet the
requi rements of Article 25.2 of the Collective Agreenent 1 and, as a
result, is not arbitrable.

FOR THE BROTHERHOCD: FOR THE CORPORATI ON
(SGD.) TOM McGRATH (SGD.) A GAGNE
Nat i onal Vi ce-President Di rector, Labour

Rel ati ons

There appeared on behalf of the Corporation:



Andre Leger - Labour Relations O ficer, VIA Rail, Mntrea

A. Broux - Human Resources O ficer, VIA Rail, Toronto
J. F. Presseault - Assistant Supervisor, VIA Rail, Toronto
C. 0. Wite - Labour Rel ations Assistant, VIA Rail, Montrea

And on behal f of the Brotherhood:

R. MG egor - Executive Assistant, CBRT&GW Otawa

T. MGrath - National Vice-President, CBRT&GW Otawa
G Thivierge - Regional Vice-President, CBRT&GW Montrea
J. Evans - Grievor, CBRT&GW Toronto

AWARD OF THE ARBI TRATOR

The grievor was not "disciplined" in the sense that any penalty was

i mposed on him or any adverse notation nade on his discipline
record. This is not, however, a grievance relating to the genera
exerci se of managenent rights, or to the general reasonabl eness of
the Conpany's rules or procedures. Such general questions m ght wel
not be arbitrable. The instant case is one of discipline in the
sense that the grievor was given a direct instruction with respect to
his conmportnent, that is, his wearing of a badge while at work. He
conplied with that, knowing that if he did not do so, disciplinary
nmeasures woul d be taken. There is, then, a particular set of
circunstances in issue. The grievor, quite properly, followed the
requi renent that he should "obey now and grieve later". His right to
grieve cannot now be denied, and the matter is arbitrable.

Many arbitration cases have dealt with matters of enpl oyees' persona
appearance, or deportnment, while at work. A nunber of questions may
arise with respect to enployers' pronul gati on and enforcenent of
rules relating to such matters. Various ancillary matters, such as
the requirenment of bringing particular rules (apart fromthose
implicit in any working situation) to the enployees' know edge, the
equi tabl e application of rules as between enpl oyees and the |ike may
arise. In the instant case, however, the only issue of substance is
as to the reasonabl eness of the enployer’'s requirenment that the
grievor not wear a "ban the bonb" button while at work serving the
public. The rule, it appears, is not narrowy discrimnatory, but
consists in a general prohibition against the wearing of buttons
which state social or political commtnments, while enployees are at
wor k serving the public.

Of course everyone is entitled to his or her beliefs, and to give
expression to them There are limts to the rights of free speech
and free expression, however, and these limts are generally to be
found at the point where the exercise of such rights inpinges on the
freedom of others. What is difficult is to determ ne, in any
particul ar circunstances, is whether or not that point has been
reached. Such determ nations involve consideration of the severa

i nterests, both individual and social, which may be involved, and an
assessnment of the particular facts of each case.

In the instant case, the interests of both the grievor and the
enpl oyer are legitimte ones. The grievor, as | have said, has a
right to his opinions, and a general right to express them The



enpl oyer has a right to conduct its operations in an orderly way, and
in particular a right - perhaps to sonme extent an obligation - to
require that its enployees who serve the public do so in a proper
fashion. Here, in furtherance of its policy to serve the public "in
a professional manner free of political connotations", the enployer
enforces a rule prohibiting the wearing of buttons which state socia
or political commtments, while enployees are at work serving the
public. |Is the enforcenment of that rule a reasonabl e exercise of the
enpl oyer's managenent function?

The "button"” in question is a circular badge about one and one-hal f
inches in dianeter. 1t shows, against a white background, the black
mushroom cl oud of a nuclear explosion. There is a red circle around
the circunference, and a diagonal red stripe. There is no text. The
nmessage is, however, clear, and the badge is a striking (but not
garish) statement on a very serious subject. It nay be added that
there is no question as to the grievor's sincerity in nmaking such a
statenent .

The badge | have described may properly be called a "public

statenment”. Its natural effect is to attract attention and, in ny
view, to create a reaction in those who see it. Such a badge nmay be
di stinguished, | think,fromsmall enblens which are frequently worn

and which indicate menbership in an organi zation such as a service
club, or the achi evenent of sone award. Prohibition of the wearing
of "buttons" of that sort (perhaps even one indicating nenbership in
the "ban the bonmb" novenent!) is not quite the equivalent of the
prohi bition involved here. 1In the instant case, what is involved is
a public address, as opposed to a private statenent.

It is significant that the prohibition in question here applies where
enpl oyees are dealing with the public. Different considerations
woul d arise were such a prohibition applied to office or warehouse
enpl oyees, or to persons working in an industrial plant, although
there could well be circunmstances which would justify an enployer in
enforcing such a rule in those places. The grievor in this case is a
Counter Sales Agent, and his job is to sell tickets to passengers at
the ticket counter. Any passenger doing business with the Conpany
through the grievor will thus be subjected to the grievor's nessage,
that is, to the statement of the grievor's views, plainly and very
noti ceably expressed by the badge in question. This is not the sane
thing as being subjected to the Conpany's advertising, which has
sonmeti nes been displayed on simlar badges, nor is it conparable to
bei ng subjected to a clerk's views on the weather, or to a statenent
of his support for, say, a hockey team The subject of the grievor's
message is, in part because it involves such a serious matter, an
enoti onal one, and one on which there are strong views on different

si des of the question.

When passengers come to the ticket counter, they cone to do business
with the Conpany. The Conpany does business through its agents,

i ncluding the grievor, who acts for and represents the Conpany in
those transactions. In my view, it is reasonable for the Conpany, in
its transactions with the public, to take a businesslike approach; to
refrain frompassing on to its custonmers its own views on
controversial political or social matters, and to inpose simlar



restraints on its enployees while they are acting as its agents. The
enpl oyee, while carrying on the enployer's business with the public
may, in my view, properly be restrained fromtaking advantage of the
forum provided by his work to give public expression to his persona
Vi ews.

Accordingly, it is ny conclusion that the rule pronul gated by the
enployer in this case is a reasonable one, and that the grievance
requesting the right to wear the badge in question while on duty,
nmust be di sni ssed.

J. F. W WEATHERI LL,
ARBI TRATOR



