CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1123

Heard at Montreal, Wednesday, July 6, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Cl ai m of Conductor W J. Swindall, London, Ontario, for Genera
Hol i day Pay May 18, 1981.

JO NT STATEMENT OF | SSUE:

Conductor W J. Swindall was in unassigned service at London. On My
14, 1981 at 0645 hours he booked off on | eave and booked okay for
duty at 0150 hours on May 18, 1981, a General Holiday.

A nunber of trains were cancelled on the General Holiday May 18, 1981
on the Great Lakes Region. The Union contends that Condctor Swi ndal
was avail able on the General Holiday and since all assignnments at
London whi ch woul d be manned by unassi gned crews were cancelled on
May 18?h, he was covered by the provisions of former Article 144.2
(new Article 77.2) of Agreenent 4.16 and therefore not required to be
avail able for duty on the General Holiday.

It is the Conpany's position that unassigned crews are entitled to
man all extra trains and therefore Conductor Sw ndall would be
required to protect the unassigned service if the need arose.

The Conpany has declined paynent.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) R A BENNETT (SG.) D. C. FRALEIGH
General Chairman Assi stant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

H. J. Koberi nski - Manager, Labour Rel ations, CNR, Montrea

M Del greco - Seni or Manager, Labour Relations, CNR
Mont r ea

W A MLeish - Manager, Labour Rel ations, CNR, Toronto

J. R Church - Superintendent, Western Ontario Division
CNR, London

J. A Sebesta - Co-ordinator Transportation - Specia

Projects, CNR, Montrea



J. A Allessandro - Labour Relations O ficer, CNR, Toronto

And on behal f of the Union:

T. G Hodges - Secretary, General Committee, UTU, Toronto
R. A Bennett - General Chairman, UTU, Toronto
M J. Hone - Vice General Chairman, UTU, Toronto

AWARD OF THE ARBI TRATOR

Article 77.2 of the Collective Agreenent is as follows:

"77.2 1n order to qualify for pay on any of
the hol i days specified in paragraph 77.1,"'
enpl oyees shall have conpleted 30 days of
conti nuous enpl oyee rel ationship and, in
addi ti on:

(a) shall comence a shift or tour of duty
on the general holiday; or

(b) shall be entitled to wages for at | east
12 shifts or tours of duty during the
30 cal endar days i xnedi ately preceeding
t he general holiday; and

(c) unless cancell ed:

(1) shall be avail able for duty on such
holiday if it occurs on one of their
wor k days, excluding vacation days;

(2) shall not book in excess of 12 hours
rest consecutive with their | ast
shift or tour of duty occuring
either on the day before the genera
hol i day or on the general holiday;

(3) shall be entitled to wages for at
| east 12 shifts or tours of duty as
descri bed in sub-paragraph (b) of
this paragraph and are laid off or
suffering froma bona fide injury
or who is hospitalized on the holiday,
or who is in receipt of or who sub-
sequently qualified for weekly indemity
benefits because of illness on such
hol i day;

(d) 1In the application of sub-paragraph (b)
of this paragraph, a regular assigned
enpl oyee who has been cancell ed on an
assigned working day will count such day(s)
as qualifying day(s) in the calcul ation of
the required nunmber of shifts or tours of
duty during the 30 cal endar days ianediately
precedi ng the general holiday;



(e) enployees except if on the spare board,
who are unavail abl e when call ed or book
off for their assignnents which commence
on the day before a general holiday and
t her eby make thensel ves unavail abl e for
a return novenent on the general holiday
wi Il not be considered as avail abl e under
sub- paragraph (c) of this paragraph.

Thi s sub-paragraph (e) shall not apply to
an enpl oyee covered by the provisions of
items (2). and (3) of sub-paragraph (c)
of this paragraph.”

It would appear that the grievor cane within the provisions of the
openi ng paragraph of Article 77.2, and of Clause (b) thereof. The

i ssue is whether or not he also cane within Clause (c) (1), (C auses
(c) (2) and (c) (3) not being material in this case). Having booked
fit for duty at 0150 hours on the holiday, the grievor was "avail able
for duty" for nost, although not all, of the day. Al assign?ents
whi ch woul d be nmanned by unassi gned crews (and the grievor was in
unassi gned service), were cancelled on that day.

It is the Conpany's position that the grievor was not entitled to
holiday pay for the day in question (a general holiday), because he
was not "available" within the neaning of Article 77.2 (c) (1 on that
day; that is, he was not avail able throughout the whol e of the day.

The grievor hinself, as the Company argues, was not "cancelled", but
with respect that woul d not appear to be an apt use of the termin
the circunstances. It does appear that any run which he nmight have
taken was cancelled. Certainly, he was required to be available to
protect service if any were required. Wether or not such service
was in fact required, the grievor would still have to be "avail abl e",
in order to be entitled to holiday pay.

The grievor was available, so it appears, for over twenty-two hours
of the day. While Article 77.2 (c) (1), read by itself, mght be
read as requiring availability for the whole twenty-four hours of the
cal endar day of the holiday, a reading of Article 77.2 as a whole
suggests that such an interpretation is too restrictive. It is to be
remenbered that the Article provides for holiday pay for those who
have al ready earned the holiday by virtue of entitlenment to wages in
accordance with Article 77.2 (a) or (b). Article 77.2 (c) (2)
restricts the anount of rest (consecutive with a preceding shift or
tour of duty) which may be booked, and which m ght inpinge on the
hol i day - where the rest booked is in excess of twelve hours. That
contenplates, | think, that there m ght properly be circunstances
where an enpl oyee could book rest (not nore than twelve hours) which
could limt his availability for part of the general holiday.

Wil e being available "on the holiday" mght in sone contexts be read
as referring to availability "at all times" on the holiday, it mght
al so, in sonme other context, be read as referring to availability "at
sonme time" during the holiday. Taken in isolation, either
interpretation mght be thought valid. 1In the context of Article



77.2, neither such interpretation is valid, in my view VWhat is
required, | think, is "substantial availability". Had the grievor,
for exampl e, booked fit for duty at 2100 hours that day, | would
consi der that he was not "available for duty” on the holiday w thin
the contenplation of Article 77.2 (c) (1). As it is, however, he was
avail able for duty for the bulk of the day, and in ny view cane
within the ternms of that Article. Accordingly, he was entitled to
pay for the holiday.

For the foregoing reasons, the grievance is allowed.

J. F. W WEATHERI LL,
ARBI TRATOR



