CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1126

Heard in Montreal, Wednesday, July 6, 1983
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
The foll owi ng discipline assessed M. B. Doyle in Fornms 104 dated
Oct ober 27, 1982, and forwarded by registered nmail on Novenber 10,
1982:

1. 60 denmerit marks for a repeat violation of

refusing Supervisor's instructions to
proceed to work on COctober 7, 1982, and;

2. Dismssal fromservice for an accunul ati on
of 100 denerit narks.

JO NT STATEMENT OF | SSUE:
The Uni on contends that:

1. On Cctober 7, 1982, M. B. Doyle did not refuse the Supervisor's
i nstructions.

2. The 60 denerits be renmoved fromhis record and M. B. Doyl e
reinstated with all his seniority.

3. M. B. Doyle be conpensated for wages from Decenber 3, 1982,
until reinstated to his fornmer position.

The Conpany declines paynent and denies the Union's contention.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H J. THI ESSEN (SGD.) P. A PENDER

Syst em Federati on FOR: General Manager

General Chai rman Operation & Miintenance

There appeared on behal f of the Conpany:

A. Pender, Supervisor Labour Relations, CPR, Toronto

A. Col quhoun, Labour Relations Oficer, CPR, Montreal
Baxter, Assistant Roadnmaster, CPR, MacTier

Chapel |, Special Assistant, Eastern Region, CPR, Toronto

TTDT

And on behal f of the Brotherhood:



J. Thiessen, System Federation General Chairman, BME, Otawa
L. Stoppler, Vice-President, BWE, Otawa

Di Massi no, Federation General Chairman, BMAE, Mntrea

J. Smith, General Chairman, BMAE, London

mrmzT

AWARD OF THE ARBI TRATOR

There is no doubt that the grievor, although clearly instructed to go
to work on the norning in question, did not do so. It would appear
that his main reason for not doing so was that it was raining, and he
did not wish to work in the rain. While that is understandable, the
work is outdoor work, and had been perfornmed in rainy weather for
some time. In his statenent, the grievor indicated that he did not
go to work because the | abourers on his gang' were not going to work.
That however did not affect the grievor s obligation to proceed to
work as instructed.

There is no doubt that the grievor was subject to discipline in the
circunstances. As to the severity of the penalty inposed, the
assessment of 30 denerits for refusal to follow instruction has been
held in other cases to be appropriate, and it is ny view that such a
penalty was appropriate here. The grievor hinself had been assessed
30 demerits for a simlar offence in Novenber, 1981. While | do not
consi der that under this systemof discipline it is necessarily
appropriate to double the penalty for an offence when it is repeated,
and while | think that the assessnent of 60 denerits in this case was
excessive, the point is acadenm c, since the assessnent of only 30
denerits for the offence in question (and | find there was just cause
for the assessnent of at |east 30 denerits), would result in the
grievor's having accunmul ated nmore than 60 denerits (his record at the
time stood at 40 denerits), so that he was subject to discharge.

For the foregoing reasons, the grievance is dismssed.

J. F. W WEATHERI LL,
ARBI TRATOR



