CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1127
Heard at Montreal, Wednesday, July 6, 1983
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

On August 12, 1982, M. K Berry was absent from work as Hel per on
Tie Crane. August 17, 1982, he was held out of service and foll ow ng
i nvestigation was assessed 40 denmerits for violation of General Rule
"S" and dism ssed for accunul ation of demerits.

JO NT STATEMENT OF | SSUE

The Uni on contends that:

1. M. Berry was absent fromwork account having to see a
Doctor for infected wi sdomteeth.

2. The discipline for being absent from work August 12, 1982,
was unwarrant ed, account he was off due to sickness.

3. The 40 denerits be renmoved, M. K. Berry to be reinstated
as Machi ne Hel per and paid wages from August 17, 1982, and
onward at the Hel per's rate of pay.

4. Al seniority rights he had prior to August 12, 1982,
be restored.

The Conpany declines paynment and denies the Union's contention

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) H. J. TH ESSEN (SGD.) P. A PENDER
Syst em Federati on FOR: General Manager
General Chairman. Oper ation and

Mai nt enance
There appeared on behal f of the Conpany:

P. A Pender - Supervisor Labour Relations, CPR, Toronto
R. A, Col quhoun - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME



Ot awa

F. L. Stoppler - Vice-President, BMWE, Otawa
L. Di Massi no - Federation General Chairnmn, BMAE, Nbntrea
E. J. Smth - General Chai rman, BMAE, London

AWARD OF THE ARBI TRATOR

The grievor was absent from work on August 12, 1982. On the nmteria
before ne, his absence was due to an infected wisdomtooth, with
respect to which he went to see a doctor. That was, | think
justification for his absence.

The grievor did not, however, notify the Conpany that he would be
absent. The grievor well knew that it was his responsibility to do
so (a full crew is expected and replacenents are not avail able), and
there seens no doubt that he had anple opportunity to do so, had he
not "sinply neglected to informthe Supervisor". The grievor was,
find, subject to discipline on that account. The only issue of
substance is as to the severity of the discipline inposed.

The grievor, who had been hired on August 1, 1981, and who worked on
a seasonal basis, had several entries for the sane offence on his
discipline record at the tinme, and had accunul ated 40 denerits. It
is not the case that his record consisted of one entry, of 40
denerits assessed in respect of a violation of Rule "S" (relating to
absence withot perm ssion), on July 20, 1982. Rather, the grievor's
record shows that he was assessed 10 denerits for such an offence on
May 4, 1982; a further 10 denerits for a simlar offence on June 30,
1982; and then 20 denerits for the offence of July 20. While |I do
not consider that the doubling of the nunPer of demerits assessed,
for the repetition of an offence, is a necessary aspect of the system
of discipline in effect, there can be no doubt that sone increase is

justified in npost cases. |In the instant case, while | consider 40
denerits to be excessive, | have no doubt that the assessnment of at
| east 20 denerits was justified. |In any event, then, the grievor had

accurmul ated 60 denmerits and was subject to discharge.

Accordingly, the grievance is dismssed.

J. F. W WEATHERILL,
ARBI TRATOR



