CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1135
Heard at Toronto, Monday, Decenber 12, 1983

Concer ni ng

CANADI AN PACI FI C EXPRESS LI M TED
(Canadi an Parcel Deliver)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE

DI SPUTE:

Appeal of discipline assessed enpl oyee P. Hesse, Kitchener, Ontario,
dat ed Novenber 29, 1982.

BROTHERHOOD STATEMENT OF | SSUE

On Septenber 30, 1982, enployee P. Hesse, is alleged to have
falsified a delivery record made to Wolco in Canfridge, Ontario.
Specifically, it is alleged that enpl oyee P. Hesse, delivered the
parcel to Wolco and wote in the signature of an enpl oyee of the
consi gnee. Enpl oyee P. Hesse denies that he falsified the delivery
record. Enployee, P. Hesse, was ordered to attend a question and
answer session. At the tine of the question and answer session, he
had not received notice in witing of the subject nmatter of the

af orenenti oned question and answer session, nor had he been
specifically charged with any of fence.

As a result of the incident enployee, P. Hesse, was assessed fifteen
denerit marks for

"Fal sification of delivery records for
deliveries made to Wbol co in Canbridge".

As a result, enployee, P. Hesse, was discharged for accunul ati on of
denerit marks, effective November 29, 1982.

The Uni on appeal ed the assessnment of denerit marks and the resultant
di scharge on the grounds that enployee, P. Hesse, was unjustly dealt
with inasnmuch as (a) no evidence was adduced of falsification of
delivery records, and (b) the Conpany had failed to conply with the
provi sions of Article 6 of the Collective Agreenent. |n addition

t he discipline was excessi ve.

The Conpany declined the appeal

FOR THE BROTHERHOOD:



(SGDh.) J. J. BOYCE
General Chairman, System Board
of Adjustment No. 517.

There appeared on behal f of the Conpany:

D. W Flicker Counsel, CPR, Montrea

D. R Smith - Director, Industrial Relations, Personne
and Adm nistration, CP Express, Toronto

B. D. Neill - Manager, Labour Rel ations, CP Express,
Toronto

A. D Salis - Area Manager, Ontario, CP Express, Toronto

J. N. Bennett - District Mahager, Southwestern Ontari o,

CP Express, London

And on behal f of the Brotherhood:

D. Wat son - Counsel, Toronto

J. J. Boyce - General Chairman, BRAC, Toronto

J. Crabb - General Secretary-Tr. BRAC, Toronto

M  Gaut hi er - Vice-CGeneral Chairmn, BRAC, Toronto

J. Bechtel - Local Chairman, Lodge 2311, BRAC, Canfri dge
P. Hesse - Grievor, BRAC, Kitchener

AWARD OF THE ARBI TRATOR

Article 6 of the Collective Agreenment deals with investigations and
di sci pline, and requires, anong other things, notice of investigation
in witing and the opportunity of union representation. 1In the

i nstant case the grievor was not given notice of investigation in
writing, but was advised orally of the investigation and its
subject-matter. At the investigation, the grievor and his
representative drew attention to the fact that the notice had not
been in witing, but did not object to proceeding, although they were

| ess than cooperative during the course of the investigation. 1In mny
view, the requirement of witing is directory only. 1In the instant
case there was actual notice and no request for adjournment. The
requi renents of Article 6 were, | find, substantially conplied wth.

On the evidence before ne in this case | amsatisfied, on the bal ance
of probabilities, that the grievor did falsify the Conpany's delivery
records by witing in the nanes of others as having received parcels
for whose delivery he was responsible. This is an offence for which
di sci pline may properly be inposed. The assessnent of fifteen
denerits for an offence such as this was not excessive, and in ny
view there was just cause for the penalty inposed in this case.

As a result of the assessnent of denerits in this case, the grievor
accurul ated over sixty denerits - in fact his record stands at
seventy denerits as a result of the decision in this case. He would,
under the system of discipline in effect, becone subject to

di sci pline by reason of having accunmul ated sixty denerits. Wile, as
has been stated in previous cases in the Canadi an Railway O fice of
Arbitration, the systemof discipline is not binding on the



Arbitrator (the issue in these cases al ways bei ng whether or not
there is just cause for the action taken by the enployer), and while
in some cases an assessnent of demerit points has been nodified in
order to avoid the discharge of the enployee (it being considered, in
effect, that there would not be just cause for that), the instant
case, in ny view, is not one in which the discharge of the grievor
shoul d be set aside. The grievor's discipline record was a bad one,
standing at fifty-five denerits, and the offence in the instant case
is a serious one. The allegation that the grievor was inproperly

di scri m nated agai nst has not been made out. While it is clear that

the grievor was not well liked, it is also the case that his
behavi our was inproper, and his discipline, I find, was on that
account .

For the foregoing reasons, the grievance is dismssed.

(SCDh.) J. F. W WEATHERI LL
ARBI TRATCOR



