CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1137
Heard at Montreal, Thursday, Septenber 29, 1983
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:
The exercise of seniority by M A MIlligan to displace R MConnell.
JO NT STATEMENT OF | SSUE:

On March 21, 1983, M. R MConnell was displaced under Article
4.7(d) (ii) of the Collective Agreenent by M. M A MIligan who was
returning to a schedul ed position from excepted enploynment. The

Brot herhood clained that M. MIligan returned at his own request and
therefore he was only entitled to utilize the procedures contained in
Article 4.7(d) (i). The conpany nmintained that M. MIIligan was

rel eased at other than his own request and that Article 4.7(d) (ii)
gover ned.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) T. N STOL (SGD.) P. A DYMENT
Representati ve General Manager

There appeared on behal f of the Conpany:
A. Rotondo - Manager Labour Rel ations, ONR, North Bay
And on behal f of the Brotherhood:
T. N. Stol - Representative, CBRT&GW Don MIIs
AWARD OF THE ARBI TRATOR

On January 3, 1983, M. M A MIlligan gave witten notice that he
i ntended to displace M. R MConnell, Mtorman at Kirkland Lake
pursuant to his rights under Article 4.7(d)(ii) of the Collective
Agr eenent .

On Novenber 5, 1982, the Conpany abolished M. MIIligan's managenent
position of Operations Supervisor (an excepted position) at Kirkland
Lake. M. MIlligan's job thereby becane redundant. The Conpany
offered M. MIliigan the managenent position of "Conm ssary
Supervisor" at North Bay on a "Trial basis". M. MIlligan left that
position after a period of ten days. He then returned to Kirkland
Lake and el ected to exercise his displacenent rights under Article



4.7 (d)(ii) bunping M. MConnell from his regular position.

The issue in this case is whether M. MIligan was rel eased fromhis
excepted position at his own request. O, if he was rel eased "at

ot her than his own request"”, he was entitled to exercise the bunping
privileges provided under Article 4.7 (d)(ii). If he was rel eased at
his own request then Article 4.7(d) (i) provides that he is precluded
from exercising bunping privileges. The relevant provisions of the
Col | ective Agreenent read as foll ows:

"4.7 (d)

(i) If he is released at his own request,

he will be required to render thirty (30) days
curmul ative service as a spare enpl oyee before he

is eligible to exercise full seniority rights in

bi ddi ng on vacancies or newy created positions.
Under no circunstances will such enpl oyee be

all owed to displace any regul arly assigned enpl oyee
until he has been assigned by bulletin to a
position other than a tenporary position in his

own group; or

(ii) If released at other than his own request

he may exercise his seniority rights to any position
in his seniority group which he is qualified to

fill. He must make his choice of position in witing
within ten (10) cal endar days fromthe date rel eased
from excepted enpl oynent. "

There is no question that had M. MIligan elected "to bunp" the
grievor inmediately upon the abolition of his position as

Operations Supervisor on Novenber 5, 1982, there would be no issue as
to his entitlenent under Article 4.7(d)(ii). M. MIligan, however,
el ected to atcept a second managenent position at North Bay, on a
trial basis, for an indefinite period. After two weeks for reasons,
that, in ny view, are irrelevant to the disposition of this case, he
voluntarily deci ded on Decenber 2, 1982, to quit the excepted
position at North Bay.

| amsatisfied that at that time M. MIligan left the position of
"Conmi ssary Supervisor" at his own request. He thereby becane
foreclosed fromreviving the rights he was initially entitled to
exerci se upon the abolition of his excepted position as Operation
Supervi sor.

It seens to ne that an enpl oyee, whatever his position in the

bargai ning unit, cannot sit on his rights indefinitely. 1In accepting
an offer to occupy another "excepted position", albeit on a tria
basis, M. MIligan waived his rights under Article 4.7(d)(ii). Wen
he voluntarily left the second excepted position he did so "on his
own request", and thereby was precluded under Article 4.7(d)(i) from
di spl aci ng M. MConnel |

For all the foreging reasons M. MConnell's grievance succeeds and
he is entitled to reinstatement to his regular position and the



relief requested in his grievance. | shall remain seized in the
event of difficulty in the inplenmentation of his award.

DAVI D H. KATES,
ARBI TRATOR



