CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1138
Heard at Montreal, Thursday, Septenber 29, 1983
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWVPANY
(CN Rai |l Division)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Clains for the nonthly allowance pursuant to Article 7.10 of the Job
Security Agreenent dated April 26, 1979 on behalf of Messrs. K
Steen, X. Lavoie, G Legace and J. A. Donahue.

JO NT STATEMENT OF | SSUE

1982 the grievors held permanent
| ocati ons where

Prior to reorganization on March 29,
positions in track nmintenance bei ng headquartered at
they did not nmaintain a permanent residence.

On March 29, 1982 their permanent track mai ntenance positions were
abol i shed and the grievors were required to exercise their seniority
to other |ocations.

The grievors subnmitted clainms for the nonthly all owance pursuant to
the provisions of Article 7.10 of the Job Security Agreenent dated
April 26, 1979 which were not approved by the Conpany.

The Uni on contends that the Conmpany is in violation of Article 7 of
the Job Security Agreenment by the denial of a nonthly allowance to
the grievors pursuant to Article 7.10.

The Conpany di sagrees with the Union's contention

FOR THE BROTHERHOCD:

FOR THE COMPANY:

(SGD.) PAUL A. LEGRCS (SGD.) D. C. FRALEIGH
Syst em Federati on Assi stant Vi ce-President
General Chairman Labour Rel ati ons
There appeared on behal f of theConpany:
T. D. Ferens - Manager Labour Rel ations, CNR, Mbntrea
D. Lord - System Labour Relations Oficer, CNR, Montrea
H W Hartman - Labour Relations O ficer, CNR, Mncton

P. E. Scheerle -
G L. Edwards -
And on behal f of the
G. Roach -
P. A Legros -

System Labour Rel ations Oficer, CNR, Montrea
Labour Rel ations Assistant, CNR, Toronto

Br ot her hood:

General Chai rman, BMAE, Moncton

Syst em Federati on General Chairman, BMAE, Otawa



R Gaudreau - Vice-President, BME, Otawa
Rol and Roy - General Chairman, BMAE, Riviere du Loup
A. Toupin - General Chairman, BMAE , Montreal, (Observer)

AWARD OF THE ARBI TRATOR

This grievance pertains to the grievors' claimfor a nonthly
al l omance provided under 7.10 of the Collective Agreenent. That
Article reads as follows:

"If an enployee who is eligible for noving expenses
does not wish to nove his household to his new
| ocation he may opt for a nonthly allowance of $90
(effective January 1, 1983 - $105) which will be
payabl e for a maxi mum of twelve nonths fromthe date
of transfer to his new |location. Should an enpl oyee
el ect to transfer to other locations during such
twel ve-month period followi ng the date of transfer
he shall continue to receive the nmonthly all owance
referred to above, but subject to the aforesaid
12-month limtation. An enployee who elects to nove
hi s household effects to a new | ocation during the
twel ve-nmonth period following the date of his initia
transfer will only be eligible for relocation expenses
under this Article for one such nove and paynent of the
mont hly al |l owance referred to above shall term nate
as of the date of his relocation.”

The background circunstances precipitating this grievance are
relatively straightforward. On March 29, 1982, the Conpany
reorgani zed certain track sections in the Province of Quebec. The
four grievors at all material tinmes were enployed in the Conpany's
Mai nt enance of Way Departnent. Save for M. Steen, the grievors
commut ed by autonobile to their headquarters each day. M. Steen
resided at a Conpany-provided facility during the week and conmuted
to his residence on the weekends.

Fol | owi ng the Conpany's decision to reorganize, the grievors
exercised their displacenent privileges under the seniority

provi sions of the Collective Agreenent. As a result of the changed
assignnents they commuted by autonpbile fromtheir residence to the
differently | ocated headquarters. Again, save for M. Steen the
grievors travelled practically the same if not shorter distances to
their new headquarters. In M. Steen's case he was now able to
commute fromhis residence cn a daily basis. The facts indicated
that the grievors did not change their residences as a result of
their changed work circunstances.

Article 8 allows the enpl oyees certain benefits that may result from
the adverse effects of technol ogical, operational and organizationa
changes. Anpbngst the benefits that m ght accrue to the enpl oyees are
rel ocati on expenses provided under Article 7 of the Collective
Agreenent dealing with the effects of such changes. Articles 7.1(c)
and 7.2(c) specifically provide:

"7.1 To be eligible for relocation expenses an enpl oyee:



(a) nust have laid off or displaced, under conditions
where such layoff or displacenent is likely to be of

a permanent nature, with the result that no work is
avail able at his home |ocation and, in order to hold
ot her work on the Railway, such enployee is required
to relocate; or

(b) nust be engaged in work which has been transferred
to a new |l ocation and the enpl oyee noves at the
i nstance of the Conpany; or

(c) nmust be affected by a notice which has been issued
under Article 8 of this Agreenment and he chooses to
relocate as a result of receiving an appoi ntnent on a
bul |l eti ned pernmanent vacancy which at the tine is not
subj ect to notice of abolishment under Article 8 of
this Agreenent and such rel ocation takes place in
advance of the date of the change, provided this wll
not result in additional noves being made;

7.2 In addition to fulfilling at |east one of the
conditions set forth above, the enpl oyee:

(a) nust have two years' cunul ative conpensated
service as defined in Clause 6 of Appendix "C'; and

(b) nust be a householder, i.e., one who owns or
occupi es unfurnished |iving accommodation. This
requi renent does not apply to Articles 7.5, 7.6, 7.7
and 7.10; and

(c) nmust establish that it is inpractical for himto
commute daily to the new |l ocation by neans other than
privatel y-owned autonobile."

The trade union argues that the grievors are entitled to the

rel ocation all owance provided under Article 7.10 nerely by virtue of
the requirement to commute to their new headquarters by neans of
their autonobile. That is to say, the enployer concedes that the
grievors are w thout any other neans of reaching their new
headquarters such as by nmeans of a nunicipal bus service, a train
service or any other node of transportation. Accordingly the trade
uni on argues that the nmere requirenent to conmute to "a new | ocation"”
as suggested by Article 7.2(c) by neans of their autonobiles gives
rise to the requested all owance.

The empl oyer subnmits that rights to an all owance under Article 7.10
can only arise as a result of the adverse effects of the

reorgani zation that precipitated the requirenent for the grievors'
rel ocation to a new residence. The objective of Article 7.10, the
enpl oyer argues, is to finance an enployee's requirenment to comute
for alimted period until his relocation to his new residence has
been achieved. |In this case there is no dispute that the grievors,
owi ng to the reorgani zation, were not required to relocate their
resi dences.



In having regard to the specific |angauge of Article 7.01 and 7.02 of

the Collective Agreenent, | am satisfied that the enployer's position
must prevail. The grievors nust bring thenselves within one of the
subpar agraphs under Article 7.1 and "in addition to fulfilling at

| east one of the conditions set forth above" the enpl oyees nust
establish their situation falls within one of the subparagraphs under
ARticle 7.2. In failing to denonstrate that they fall into any of

t he subparagraphs to Article 7.1 (particularly 7.1(c)) the grievors
have failed to establish a case for an allowance for comruting during
the interimperiod of their relocation from one residence to another
In other words, the requirenent to relocate is a prerequisite in
addition to the requirement to comrute to their new headquarters by
autonobil e for purposes of entitlenent to the benefit.

Because of their failure to satisfy these prerequisites the trade
union's grievance on the grievors' behalf nust be rejected.

DAVI D H. KATES,
ARBI TRATOR



