CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1142
Heard at Montreal, Wednesday, Novenber 2, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Cl aim of Conductor M DiCarl antonio and crew, Capreol, Ontario on
July 3, 1981 for 129 freight mles.

JO NT STATEMENT OF | SSUE:

Conductor M DiCarlantonio and crew were called to deadhead Capr eol
to South Parry with transportati on being provided by the Conpany's
crew vehicle.

For this deadhead tour of duty, Conductor Di Carlantoni o and crew
submitted a tine claimfor 129 freight nmles. The Conpany disall owed
this claimand conpensated Conductor Di Carl antonio and crew 150
passenger m | es.

The Uni on contends Conductor Di Carlantonio and crew are entitled to
payment of 129 freight mles under Articles 9.1 and 21.2 of forner
Agreenment 4. 16.

The Conpany declined paynent.

FOR THE UNI ON: FOR THE COMPANY:
(SGD.) J. M HONE (SG.) D. C. FRALEIGH
FOR: General Chairman Assi st ant Vi ce-President,

Labour Rel ati ons

There appeared on behal f of the Conpany:

D. W Coughlin - Manager Labour Rel ations, CNR, Montreal

G C. Blundell - System Labour Relations O ficer, ?NR, Montreal

M Heal ey - System Labour Relations Oficer, CNR, Montreal

J. A Sebesta - Co-ordinator Transportation - Special Prcjects,
CNR, Montr eal

J. Letwin - Service Design Oficer, CNR Montreal

D. M Randall - Agreenents Assistant, CNR, Montreal

And on behal f of the Union:

T. G Hodges - Secretary, General Commttee, UTU, Toronto



R. A, Bennett - General Chairman, UTU, Toronto

M Hone - Vice General Chairman, UTU, Toronto
R Byrnes - Local Chairman, UTU, Capreo

R. Proul x - Vice-President, UTU Otawa

AWARD OF THE ARBI TRATOR

This is a claimby Conductor M Di Carlantonio and crew for paynent of
12? mles at "freight rates" when they were called to "deadhead" by
Conpany vehicle from Capreol to South Parry Ontario. At all materia
times the grievor and crew were performng "freight" services. Upon
arrival at their destination they were schedul ed to discharge
services on a freight train. However, the period that was spent
travelling to the |ocation where "freight train" services were
schedul ed to be perforned was paid at passenger rates. The grievors
claimed that they should have been paid at the "freight" rate for the
time spent travelling and the trade union, on their behalf, relied
upon Article 9.1 of the Collective Agreement in support of that
claim

"Article 9 - Rates of Pay - Freight Service

9.1 Rates of pay for trainmen on trains
propel l ed by steam or other notive power in
through and irregular freight, mxed, work,
wreck, construction, circus, wedge snow pl ow
and flanger specials, |ight engine or engine
and caboose, trains established for the

excl usi ve purpose of handling m |k or express
and all other unclassified service, shal

be as follows...." (Enphasis added)

The Col | ective Agreenent specifically establishes a rate of pay for
"deadheadi ng" where transportation is provided to the |ocation where
work is perfornmed by train. It suffices to say that in those

ci rcunst ances where transportation is provided by freight and
passenger train the appropriate rates are paid based on the train
that is used. In this regard, the relevant provisions of Article 21
read as foll ows:

"Article 21 - Deadheadi ng
21.2 \When deadheading is paid for separately

fromservice, a mninmumday at the basic rate
applicable to the train on which the man travels

will be allowed, unless the actual mleage
deadheading is greater, in which event actua
m | eage deadheaded will be all owed."

The Col | ective Agreenent al so indicates that where a trainman is
required to be transported fromhis hone base to performwrk at a
particul ar destination set out under Article 33.1, he is to be paid,
in accordance with Article 33.2, "at the rate of pay...of the service
for which ordered at the away from hone ternminal" for the tine



travelling. It is inportant to note that the route from Capreol to
South Parry, Ontario does not appear on the schedul e provi ded under
Article 33.1.

Mor ecver, in several instances the enployer and the trade uni on have
negoti ated the rates of pay to be paid enployees for travelling tine
to be the rate of the service required "at the away from hone
destination". Again, in the instant circunstance, no particular rate
of pay was agreed to by the enployer for the payment of tine
"deadheadi ng" by Company vehicle from Capreol to South Parry.

I ndeed, the Collective Agreenment does not specifically address itself
to the circunstance where, as in the instant case, enployees are
required, at the Conpany's request, to travel by vehicle to the

| ocati on where a specific train service is intended to be perforned.
The trade union insists, given the Conpany's past practice, that it
nmust pay the rate fortheservice perforned at the enployee's ultinmate
destination. The underlying rationale of the trade union's

submi ssion is the notion that the rate for travelling ought to
acquire its value fromthe type of work that is ultimtely di scharged
by the affected enployees. Accordingly, | amurged to find that the
time travelled, in the circunstances of this case, is a necessary and
integral part of a freight service. Accordingly, the appropriate
rate of pay for freight service ought to apply for the period

i nvol ved in "deadheadi ng".

In my view because the Collective Agreenment is silent with respect to
the grievors' particular circunstance, it remained a par of
managenment's unil ateral prerogative to deternine a fair and
appropriate rate of pay for the time consumed travelling. Managenment
has determned (and | was told that it had paid the sane rate for
approximately twenty years) that such appropriate rate ought to be
the rate of pay applied for the performance of passenger services.

In this regard, in the absence of a provision of the Collective
Agreenent to the contrary, | have no jurisdiction to reviewthe
correctness of that rate.

In replying specifically to the trade union's submission it is
perfectly clear that the parties have chosen under the Collective
Agreenment to differentiate for pay purposes between services
performed on freight and passenger trains fromwork performed in
travelling to the ultinmate destination where the work is scheduled to
be perforned (i.e., "deadheading"). Article 21 of the Collective
Agreenent is a specific exanple where "deadheading is paid separately
fromthe service". Indeed where the parties have seen fit to conbine
the specific train service perforned with deadheadi ng they expressly
addressed that situation, as in the case under Article 33.2, or they
negoti ated an understanding apart fromthe Collective Agreenent. In
no i nstance have the parties specifically addressed thenselves to the
situation in which the grievors were required to be transported by
Conpany vehicle to a | ocation where they discharged "freight train"
servi ces.

In my view, although it may very well be accurate to describe the
grievors travel tine to be an integral part of the service perforned
at their ultimte destination, Article 9.1, to the extent paynment is
contenpl ated for "all other unclassified service", is designed to



establish a rate of pay "for trainnmen on trains". By the sanme token
the Coll ective Agreenent, by its schene, expressly deals with tine
spent "deadheadi ng" separately and apart fromthe service that is
ultimately perfornmed. And, where the parties have w shed the
opposite to prevail they have expressly negotiated a specific clause
to cover that situation.

In sutmmary, the enployer, in the absence of a provision in the

Col | ective Agreenent to the contrary, was unilaterally entitled to
set a rate of pay for requiring the grievors to be deadheaded by
Conpany vehicle from Capreol to South Parry, O, nore precisely,
not hi ng contained in the Collective Agreenent inhibited the enployer
from establishing the passenger rate of pay as the appropriate rate.
For all the foregoing reasons, the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



