CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1144
Heard at Montreal, Wednesday, Novenber 2, 1983
Concer ni ng
CANADI AN PACI FIC LIMTED (CP RAIL)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Warning given to M. S. Duval for not having maintained a nini mum of
productivity of 80%

JO NT STATEMENT OF | SSUE:

On January 19, 1983, M. Duval was called to a disciplinary

i nvestigation concerning his productivity of January 11, 1983 As a
result of this investigation the enpl oyee was advi sed that a
“war ni ng" had been placed on his file.

The Union is demanding the withdrawal of the disciplinary neasure due
to the fact that the investigation was a violation of Article 27 of
the current Collective Agreenment, that the statenment of the vol unme
was i nadequat e and anbi guous, and, in short, that there was no just
and sufficient reason to order the holding of a disciplinary

i nvestigation.

The Conpany does not agree with the Union's contentions and has
deni ed the grievance.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) PIERRE VER??TTE (SGD.) G H. COCKBURN
FOR. W T. Swain Manager of Materials

Gener al Chai r man.

There appeared on behal f of the Conpany:

R. L. Benner - Asst. Manager of Materials, CPR, Mbontreal
J. Viens - Asst. Superintendent of Materials, CPR,
Mont r eal

P. E. Tinpson - Labour Relations Oficer, CPR, Montreal

D. J. David - Labour Relations Oficer, CPR, Mbntreal
And on behal f of the Brotherhood:

P. Vernette - Vice-General Chairman, BRAC, Montreal

C. Pinard - Local Chairman, L-1267, BRAC, Montreal

AVWARD OF THE ARBI TRATOR



The grievor, M. S. A Duval, has challeged the propriety of the
Conpany's decision to issue hima warning that was placed on his
personal file for his failure on January 11, 1983, to neet the

m ni mrum productivity standard of 80% for the performance of work at
his position.

This case differs very little in substance fromthe case hitherto
decided in C.R 0. A Case 1143. 1In this case the grievor was
originally alleged to have schieved only 33.1% of the required
productivity This figure was anmended upwards to 50.8% as a result of
i nformati on that was not considered by the grievor's supervisor in
recording his productivity for January 11, 1983.

Aside fromthe submi ssions that dealt with the inpropriety of the

i nvestigation that took place on January 19, 1983, the grievor's case
is identically the sane as the previous case. |In this case the trade
uni on argues that M. Duval was denied "a fair and inpartial"

i nvestigation under Article 27.1 of the Collective Agreenent because
the Investigating O ficer, after having granted the grievor and his
trade union representative a recess, interrupted their deliberations
after twenty mnutes. Apparently, M. Viens, the Investigating
Officer, wished to proceed with the investigation after twenty

m nutes of the recess had el apsed. No reason was given at the
hearing as to why a recess of nobre than twenty mnutes was required
and how M. Viens' request that the investigation proceed prejudiced
the grievor's case. |In that light, | have been provided with no
cause for vitiating the warning by reason of a violation of Article
27.1.

I ndeed, the facts denponstrated that the investigation was "fair and
impartial" having regard to the data changes that were nmade to the
benefit of the grievor's work performance on the day in question
Despite these changes the grievor was still shown to have achieved a
50. 8% productivity rate for the work required of himat his position
In the absence of any excuse, the enployer, given the nininum

requi renent of an 80% standard, had cause to have recourse to

di sciplinary action.

Moreover, the Board is satisfied, notw thstandi ng the submn ssions
made by the trade union, that the enployer had cause, in light of a
previous incident, to inpose the rather nmld penalty of a warning.
For all the foregoing reasons, the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



