CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1145

Heard at Montreal, Wednesday, Novenber 2, 1983
Concer ni ng

CANADI AN PACI FIC LI M TED (CP RAIL)
AND
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMEHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:

Claimfor overtinme filed on behalf of Ms. D. Gasparetti for Decenber
2 and 3, 1982 as Quality Control Clerk

JO NT STATEMENT OF | SSUE:

On Decenber 2 and 3, 1982 a vacancy existed in the classification of
Quality Control and it was necessary to fill the vacancy. An

enpl oyee junior to Ms. Gasparetti was called at tine and one half to
fill the vacancy.

The Uni on contended that Ms. D. Gasparetti is senior and qualified
to do the job and shoul d have been called for tinme and one-half for
Decenber 2 and 3, 1982.

The Conpany deni ed the Union request.

FOR THE BROTHERHOOD: FOR THE COVA?NY:
(SGD.) W T. SWAIN (SGD) G C. MDONALD
General Chai rman Assi stant General Manager

Operations
There appeared on behal f of the Conpany:

L. V. Henry - Term nal Manager, Internodal Services, Toronto
P. E. Tinpson - Labour Relations Oficer, CPR Mbntrea
And on behal f of the Brotherhood:
J. Manchip - Ceneral Chairman, BRAC, Mntrea
G B. CGonzal es - Local Chairman, BRAC, Toronto
P. Vernmette - Vice-General Chairman, BRAC, Mntrea

AVWARD OF THE ARBI TRATOR

On Decenber 2 and 3, 1982, it was necessary on account of the

i ncunbent's illness to fill a vacancy in the classification of
Quality Control Clerk by having an enpl oyee performthe work on an
overtinme basis. The Conpany assigned the work to M. M Piedade, a
| ess senior enployee, than the grievor, Ms. D. Gasparetti. The
Conpany indicated that the grievor, albeit the nore senior enployee,
was not qualified to assune the duties of the position for the brief
period that woul d have been required. The relevant provision of the



Col | ective Agreenent reads as foll ows:

"9.10 (b)

Work which is required to be performed at

overtinme rates and which is brought about by

an enpl oyee bei ng absent and the conpany requiring

a replac enment shall first be assigned to the

senior qualified enployee in that job classification
in such office, shed or work | ocation, where such
overtime is required who has signified a desire

to work overtinme pursuant to paragraph (3) of this
clause (b); however, if overtine work remains to be
assigned, the junior available qualified enployee in
that job classification in such office, shed or work
| ocation will be required to work the overtine."

Since the date the grievor coanenced enpl oynent she has worked the
positions of Key Punch Operator, Code and Edit Clerk, Tracing Clerk,
St enographer and Quality Control Clerk. She presently holds the
position of "Qutstanding Clerk”. Ms. Gasparetti occupied the
position of Quality Control Clerk for a period of six months after
she had won a conpetition in 1980. It is conmon ground that the job
description and qualifications required for the Quality Contro
Clerk's position have not been changed during the period since Ms.
Gasparetti ceased to occupy the Quality Control Clerk's position

The Conpany denied the grievor the overtine work principally because
of the "significant changes" that had occurred in the requirements of
the position since she had | ast performed Quality Control Clerk's
duties. These changes allegedly disqualified the grievor from
consideration for the assignnent particularly in a situation, such as
the present, where the services required were unplanned and for a
relatively short period. It was pointed out that had the grievor
updat ed her qualifications as she was entitled to do pursuant to
Article 24.8 of the Collective Agreenent (thereby enabling her to
accommodat e herself to "the significant changes") then the enpl oyer
suggested it woul d have encountered no difficulty in nmaking the
assignnment to the grievor. The enployer noted the following inits
reply to the grievance:

"The changes in the position were significant

to the extent that a new person on the job

or one who has not kept up to date would require

a few nights training before they could properly
performthe duties wthout delaying the operation."

The enpl oyer's brief contained several references to the changes that
had transpired since the grievor |last perfornmed the duties of the
position. The nost significant changes, as was pointed out at the
heari ng, were the changes foi sted upon the Conpany by the regul ations
i ntroduced by the Canadi an Transporati on Commi ssion arising out of
the recent M ssissauga train disaster. Accordingly it was suggested
that the Conpany, had Ms. Gasparetti been given the job, would have
been conpelled to have placed a second qualified enpl oyee in the
vacancy in order to train her

On the other hand, it was pointed out by the Conpany that M. Piedade



was i medi ately qualified because he had remained in contact, after
he ceased to occupy the Quality Control Clerk's position, with the
duties of the position and periodically had perfornmed relief work on
the position.

Article 9.10(b) of the Collective Agreenment requires an enpl oyee who
wi shes to be considered eligible for replacing vacant positions on an
overtinme basis to signify in witing their availability. The |ist
shows the enpl oyee's nanme, seniority, position and classification
level. At all material times, the grievor's name appeared on that
list indicating her readiness for assignnent to a vacancy at the
overtime rate occasi oned by unplanned exi gencies at the workpl ace.

Up until the circunstances that gave rise to these proceedi ngs, Ms.
Gasparetti had been treated by the enpl oyer as "qualified" for the
Quality Control Clerk's position. For a six nonth period she
performed the functions of the position to the enployer's
satisfaction. |ndeed, the enpl oyer acknow edged that, but for a gap
in her know edge with respect to the changes that have been nade
since she had | ast performed the functions of the position, the
grievor would still have been viewed as "qualified". And, as the
enpl oyer also adnmitted in its reply! "a few nights training" would
have been required to enable the grievor to performthe duties

wi t hout del ayi ng operations.

In having regard to the Conpany's own adm ssions | cannot discern how
it can accurately be said that the grievor is not "qualified" to
performthe functions of the Quality Control Clerk's job. 1In a
presunptive sense Ms. Gasparetti has denonstrated from her past
experience her ability and suitability for the position. What the
grievor |acks in knowl edge, owing to her unfamliarity with the
changes that have occurred since she last performed the Quality
Control Clerk's duties, she can learn after "a few nights"on the job.
I do not consider that |learning requirenent as a "training" period as
the enpl oyer has chosen to characterize it. Any enployee who el ects
to exercise his or her seniority benefits under the Collective
Agreenment and who, as in the grievor's case, exhibits the
qualifications for the position is entitled to a "famliarization"
period to accommodate herself to the position. This would be the
entitlenment of any senior "qualified" applicant for a position under
Article 9.10(b) of the Collective Agreenent.

The enpl oyer obviously selected M. Piedade for the position because,
anongst other things, he was given opportunities in the past "to
periodically relieve on the position". | amsatisfied that had the
same opportunities been given to Ms. CGasparetti, the nore senior
enpl oyee, she woul d have overcome whatever reservations the enpl oyer
exhibited with respect to her suitability. Indeed, | am satisfied
that the enployer (as it admtted in its brief it could not do)

sel ected M. Piedade for the vacancy because it considered him in
light of his experience, to be nore qualified than the grievor. That
is not to say, however, that the enployer has correctly concl uded
that Ms. Gasparetti was unqualified for the position

The busi ness efficacy of being conpelled to assign "qualified"
enpl oyees to fill unplanned vacancies of a short duration, where a
period of famliarization my be required, has not been ignored in



reaching this conclusion. It seens obvious that if the enployer

wi shes to avoid, in future, the riak of being placed in the conundrum
it has found itself in this case, it must keep its enpl oyees advi sed
of the changes to the positions for which they are "qualified" to
exercise seniority privileges under the Collective Agreenent.
Failure of an enployee to exercise the benefits of the Collective
Agreenent to upgrade their qualifications to accord with changi ng
circunstances will then be at the enployees' peril with respect to
the exercise of their seniority privileges. 1In the particular

ci rcunstances of this case however the requirements of the Quality
Control Clerks's position had not so substantially changed so as to
warrant the conclusion that the grievor ceased to be "the senior
qualified enpl oyee".

For the foregoing reason the grievance succeeds. Ms. Gasparett
shall be awarded conpensation for her m ssed opportunity to work
overtime on Decenmber 2 and 3, 1982. | shall remmin seized in the
event of difficulty in the inplenentation of this award.

DAVI D H. KATES,
ARBI TRATOR



