CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1148
Heard at Montreal, Wednesday, Novenber 16, 1983
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
SYSTEM BOARD 405

EX PARTE

DI SPUTE:

Al l eged violation of Article 2.3 of the Collective Agreenment whereby
a second six nmonth Leave of Absence was granted W Osnmar,

Tel ecomruni cati ons Maintainer, wthout concurrence of the CGenera
Chai rman, thereby resulting in the total |loss of seniority rights as
a Tel ecomuni cations Maintainer with the Ontari o Northland Rail way.

EMPLOYEES' STATEMENT OF | SSUE

(1) On or about May 25, 1982 W Osmar had his driver's privileges
suspended for a three year termin Provincial Court. The Conpany

i nsisted he apply for a six nonth Leave of Absence during which tine
they would re-evaluate his situation with thought given to returning
himto his normal position.

(2) Past history shows individual nmay have an al cohol problem
Conpany has an Enpl oyee Assi stance Program whi ch was not and has not
been i mpl ement ed.

(3) Article 6.6 of the Collective Agreenent provides for Exchange of
Tricks for short periods of time when justified but only with
approval of the Supervisor, this was inplemented and then reversed.

M. Osmar was unjustly placed on the Construction Line gang thus
losing his seniority rights. The union has appeal ed asking that the
Conmpany maintain M. Osmar's Seniority rights as a Tel econmuni cati ons
Mai nt ai ner.

The conpany has deni ed the appeal
FOR THE BROTHERHOOD:

(SGD.) S. C. RUTTAN
General Chairman

There appeared on behal f of the Conpany:
A. Rotondo, Manager Labour Rel ations, ONR, North Bay



R S. Hutton, Assistant Director Tel econmunications Services,
ONR, North Bay

And on behal f of the Brotherhood:
S. C Ruttan - General Chairman, BRAC, Porquis, Ont.
P. A Gosselin - Local Chairman, 1826, BRAC, New Liskeard

AWARD OF THE ARBI TRATOR

On May 25, 1982, the grievor, W Osmar, was convicted of his third

i npaired driving oi fence and was sentenced to three nonths in jail
His driver's licence was suspended for three years. Pursuant to the
"tenporary absence programme" adninistered by the court the grievor
was released fromhis jail sentence in order to continue enployment.

At all material times the grievor was enpl oyed as a Maintainer in the
Tel ecomruni cati ons Branch of Ontario Northland Railway. Maintainers
or Technicians are required to service, repair and maintain equi pnent
t hroughout Northeastern Ontario. Because these responsibilities
require the enpl oyees to drive Conpany vehicles, possession of a
driver's licence is a condition of enploynent.

Pursuant to "the tenporary absence programme" the grievor was given a
long termposition on a line gang. Wile enployed in this position
the grievor is participating in the enployer's Enployee's Assistance
Programme. The grievor is an admtted al coholic.

Pursuant to Article 2.3 of the Collective Agreenent the enployer
granted the grievor, with the concurrence of the General Chairmn, a
| eave of absence for a six nmonth period during which tinme he retained
his Mai ntai ner position. Upon the expiry of the first six nonth

| eave of absence the enployer rem nded the grievor to apply for a
second | eave of absence for six months in order to preserve his
seniority with respect to that position. At that point the grievor's
regul ar position becane vacant. Nevertheless he retained his
seniority for an additional six month period pending the outcone of
the crimnal proceedings that had been initiated against him

Article 2.3 reads as foll ows:

"2.3 |If an enployee is granted | eave of absence
fromthe System concurred in by the Genera
Chairman for a period of six nonths or |ess,
he may retain his position for that period.

If his leave of absence is extended beyond six
nonths, his position will be bulletined vacant
at once and he may retain his seniority for an
additional six nmonths after which he | oses al
rights. This is not intended to apply to cases
of sickness and/or disability which are, in the
opi nion of the Director Tel econmunicati ons
Services and the CGeneral Chairman, bona fide."

The trade union has conpl ai ned that the enployer violated Article 2.3
by virtue of its failure to secure the concurrence of the Cenera
Chairman in acceding to the grievor's request for a second | eave of
absence. The enmpl oyer has conceded that it omtted to secure the



consent of the General Chairman. The enployer has thereby offered to
rescind its decision to allow the grievor his request for a second
six month | eave of absence. The enmployer, at all tinmes, has viewed
its actions to have been taken in the best interests of the grievor.

In having regard to the enployer's concession, | amsatisfied that
there is no issue before ne to resolve based upon the trade union's
al l egations of a breach of Article 2.3 of the Collective Agreenent.
The enpl oyer's admission is a sufficient finding in itself to dispose
of the grievance.

However, it becanme apparent during the hearing that the trade union
was under the erroneous inpression that a successful result inits
al l egations woul d operate to restore the grievor's seniority with
respect to his regular position. By virtue of his retaining his
status as a Maintainer the trade union sought to persuade ne to
direct the enployee to effect an exchange in positions of a |like
nature where the grievor would not be required to drive a Conpany
vehicle. The trade union relied on Article 6.6 to support its
submi ssi on.

"6.6 Exchange of shifts in the same office
for short periods of tinme may be nade when
justified but only with the approval of the
Supervi sor. "

It is clear that the trade union's argunment has no nmerit. The

enpl oyer was not required, nor am| authorized in the circunstances,
to make the direction requested of ne pursuant to Article 6.6 of the
Col l ective Agreenment. The effect of the enployer's breach of Article
2.3 was nerely to cancel or nullify the second | eave of absence that
was i nproperly granted the grievor. Accordingly the grievor's
regul ar position not only becane vacant but he lost seniority with
respect to that position on the expiry of the first six nmonth period
of his | eave of absence. 1In short, no residual rights with respect
to Article 6.6 of the Collective Agreenent resided in the grievor's
status for the purpose of the preservation of his job classification

I ndeed the contrary was the case. The grievor by virtue of the

reci ssion of his second | eave of absence |ost six nonths seniority
with respect to his regular position pending the clarification of his
status arising out of the crimnal charges initiated against him

For all the foregoing reasons, the proceedings are term nated.

DAVI D H. KATES,
ARBI TRATOR



