CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1150

Heard at Montreal, Wednesday, Novenber 16, 1983
Concer ni ng

CANADI AN PACI FIC LIMTED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

In Bulletin No. 246 dated Decenber 14, 1982, the Regi onal Engi neer
Eastern Region, issued instructions that effective Decenber 30, 1982,
at 23.59K, fourteen Mintainer | positions and two Mintainer |
positions on the 179.3 hours per four week period were abolished.

Ef fecti ve Decenber 31, 1982, they were re-established on a 40 hour
per week basis.

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. The abolishnent of these fourteen Miintainer | positions
and two Maintainer Il positions is a technol ogi cal
operational or organizational change as specified in
Article 8.1 of the Job Security Agreenent dated Apri
26, 1982. This requires a notice of not |less than three
nmont hs for such change.

2. The fourteen Maintainer | and two Mintainer Il enployees
are entitled to an i ncunbency rate of pay as provided in
Article 8.9 of the Job Security Agreement.

3. The sixteen enployees are entitled to the three nonths
noti ce and the incunbency rate as provided in Article 8,
and they be paid for any |oss of wages since Decenber 30,
1982, until the three nonth notice is served and then be
pai d the incunbency rate of pay as provided for in this
Article.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) H. J. TH ESSEN (SGD.) P. A PENDER
Syst em Feder ati on General Chairman FOR: General Manager

Operation and
Mai nt enance.

There appeared on behal f of the Conpany:
R. A Col quhoun - Labour Relations O ficer, CPR, Mntrea
P. A Pender - Supervisor, Labour Relations, CPR, Toronto



D. Huard - Asst. Supervisor, Mintenance of Way Shop
CPR, West Toronto

A Matte - Manager of Maintenance of Way Equi pnent,
CPR, Toronto

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMWE
O tawa

L. M Di Massinp - Federation General Chairman, BMAE, Nbntrea

E. J. Smth - General Chairman, BMAE, London

R Y. Gaudreau - Vice-President, BWE, Otawa

AWARD OF THE ARBI TRATOR

In accordance with the enployer's Bulletin No. 246 dated Decenber
14, 1982, the Regional Engineer, Eastern Region, issued instructions
(affecting in large part The Western Toronto Wrk Shop) that
effective Decenber 30, 1982 at 23.59 hrs. fourteen Mintainer

positions and two Maintainer Il positions on the 179.3 hours per four
week period were abolished. Effective Decenber 31, 1982, these sane
positions were re-established on a 40 hour basis. In all respects

the new positions were bulletined and were occupi ed by the i ncunbent
enpl oyee (the grievors) whose jobs had been abolished. The trade
union clains on the grievors' behalf that the enployer failed to
extend three nonths notice of the operational/organizational changes
that it was obliged to do pursuant to Article 8.1 of The Job Security
Agr eenent :

"8.1 The Conpany will not put into effect

any technol ogi cal, operational or organizationa
change of a permanent nature which will have
adverse effects on enpl oyees wi thout giving as
much advance notice as possible to the CGenera

Chai rman representing such enpl oyees or such other
of ficer as may be naned by the Union concerned to
receive such notices. 1In any event, not |ess than
three nonths' notice shall be given, with a ful
description thereof and with appropriate details
as to the consequent changes in working conditions
and the expected nunber of enployees who woul d be
adversely affected."

The trade union has clained conpensation for the three nonth period
during which notice should have been given at the grievors' regul ar
rates of pay under Article 8.9 of the Collective Agreement.

Much of the enployer's brief dwelled on the origins of the 179.3
hours per four week period of paynent and the reasons why that nethod
was no longer relevant to the enployer's operational requirements at
its Western Toronto Workshop. |Indeed, there is no dispute that the
enpl oyer's efforts to change the nmethod of paynment to a forty hour
week (plus overtine worked at time and a half) was notivated by good
faith and for a legitinmate business reason

Neverthel ess, the effect of the changes was "permanent” and"adversely



affected" (to the extent that there resulted a | oss of 19.3
guaranteed hours at the overtine rate) the enpl oyees concerned. The
grievors' jobs at the 179.3 hours per four week method of paynent
were elimnated and repl aced one mnute |ater as aforesaid by new
positions involving the performance of the sane duties. The enpl oyer
was required to go through this charade of elimnating the old
positions and bulletining the new positions in order to circunvent,
had it sinply changed the nethod of paynent, a violation of Article
28.1 of the Collective Agreenent.

"28. 1 In view of the intermttent character

of the work of punp repairers, except as

ot herwi se provided herein such enpl oyees shal
be allowed 179.3 hours per four-week period

for all work perfornmed during such four-week
period. The 179.3 hours per four-week period
shall be conprised of 160 straight-tine hours
and 19.3 hours at tine and one-half at the rate
to which such enpl oyees may be entitled under
the provisions of Clause 1(d) of Article 26.

NOTE: \When any enpl oyee works | ess than
his regular 160 hours in a four-week period,
the 19.3 hours referred to in Clause 28.1
will be prorated as per practice currently
in effect on each Railway."

Not wi t hst andi ng the technical nature of the trade union's grievance,
| am satisfied that each of the ingredients constituting a breach of
Article 8.1 have been established. It is common ground that the

al | eged changes were not "technol ogi cal changes" but were of a
"permanent" nature that "adversely affected" the enpl oyees concerned.
The uncontradi cted evi dence denonstrated, however, that the changes
that resulted by virtue of the abolition of the bod positions and the
re-establishnment of the new positions with a different nethod of
paynment was an "organi zati onal change" that ought to have given rise
to the three nonth advance notice requirenent. The changes affected,
albeit in only a technical way, the prevailing job structure or
classification systemin which the affected enpl oyees were paid. As
I have already indicated, for the enployer to have achieved its

obj ective by nmerely changing the nmethod of paynent, woul d have
constituted a breach of Article 28.1. In selecting the alternative
nmet hod of achieving the same goal the enployer was obliged to extend
the enmpl oyees affected three nonths notice. |Its failure to do so,
constituted a breach of Article 8.1.

Nor has the enployer successfully brought itself within any of the
exenptions provided for under Article 8.7 of the Collective
Agreenent. More particularly, the changes that were nade to the
classification system cannot be characterized as "a nornal

reassi gnment of duties arising out of the nature of the work in which
the enpl oyees are engaged...". | amof the view that the elimnation
of the positions and the re-establishnment of |ike positions, where
the sanme duties are perfornmed, cannot renotely be characterized as
normal reassi gnnent of duties".

a



For all the foregoing reasons conpensation shall be directed as
requested. The Board shall renmain seized in the event of difficulty
in the inplenmentation of this award.

DAVI D H. KATES,
ARBI TRATOR.



