CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
SUPPLEMENTARY AWARD
TO
CASE NO. 1150
Heard at Montreal, Thursday, April 12, 1984
Concer ni ng

CANADI AN PACIFIC LIMTED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

(Decided on the basis of the parties' witten submn ssions)

There appeared on behal f of the Conpany:

P. A Pender - Supervisor Labour Relations, CPR, Toronto
R. A Col quhoun - Labour Rel ations Supervisor, CPR, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen Syst em Federati on General Chairnman, BME

Ot awa
L. Di Massi no - Federation General Chairman, BMAE, Nbntrea
R Y. Gaudreau - Vice-President, BME, Otawa
G Val ence - General Chairman, BMAE, Sher brooke

AVWARD OF THE ARBI TRATOR

The parties are apart on the inplenentation of nmy original award
where the conpany was found in violation of the notice provisions of
Article 8.1.

It is inmportant to enphasize that the scope of my authority to
provide a renmedy for the enployer's breach is linted to placing the
aggri eved enpl oyees in the very sane position had the enpl oyer
conplied with Article 8.1 of the collective agreement.

It is ny viewthe only prejudice that has arisen fromthe enployer's
denial of the three nonth notice period is the m ssed opportunity for
the General Chairman to negotiate during that period the adverse
effects of the proposed change. |In this regard the enpl oyees have
been deprived of the benefits of union representation and the

el aborat e mechani sm provi ded under Article 8 that includes the
negoti ati on, nediation and arbitration of any all eged adverse effect.
It isin this context that the aggrieved enpl oyees have been shown to



be entitled to conpensation

Even if the conpany had conplied with the three nonth notice

provi sion, on Decenber 31, 1982, it would have been free to go ahead
with the proposed change. It may very well be that after Dec. 31, 1982
the nechani sns of resolving the adverse effects of the change

provi ded under Article 8 would have continued concurrently with the
enpl oyer's inplenentation. Neverthel ess once inplenented, the

aggri eved enpl oyees, effective Decenber 31, 1982, would then have
been entitled to nmai ntenance of basic rates benefit under Article
8.9.

To repeat, the aggrieved enpl oyees cannot be placed in any better
position than had the enployer conplied with Article 8.1. And, as |
have suggested, their entitlement is to conpensation for the three
nmonth period that their trade union representative was deprived of
the opportunity to negotiate on their behalf the adverse effects of
t he proposed change.

The trade union clains that because the enployer failed to give

noti ce, such notice of three nonths duration should be directed
effective the date of my original decision. The effect of that

subm ssion if successful, would operate to roll back the change.

This sinply is not what the collective agreenent contenplates. The
col l ective agreenent anticipates a mnimmnotice period of three
nmont hs during which tinme the enployer is prevented frominpl enenting
its proposed change. |If the trade union's subnission is acceded to a
noti ce period of approximtely fifteen nonths would result.

The Article 8 notice provision allowi ng the negotiation, mediation
and arbitration of the adverse effects of the proposed change before
which no inplementation can take place is not intended to be open
ended. At best, the notice period term nates on the expiry of three
mont hs. Accordingly since the grievors were deprived of that three
nmont h benefit the conpany is directed to conpensate them for that
period at the appropriate rate of pay.

DAVI D H. KATES,
ARBI TRATOR



