CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1152

Heard at Montreal, Wednesday, Novenber 16, 1983

Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. R Nroand M. W MIler both worked in the position of

Assi stant Extra Gang Foreman on the Al berta Ballast Gang during the
period July 16, 1982, to August 29, 1982. M. R Nro is claimng
the overtime assigned to M. W Ml er account being the senior
Assi stant Extra Gang Foreman.

JO NT STATEMENT OF | SSUE:

The Uni on contends that:

1. Sections 13.3, 13.12, 14.4(a) and (b), 14.16, 14.22, 15.2,
15.3, 15.4 and 15.11 of Wage Agreenment No. 41, all recognize

that the senior qualified enployee is entitled to the position
of his choi ce.

2. M.
of Assi st ant

R. Niro was the senior qualified enployee in the position
Extra Gang Foreman on the Al berta Ballast Gang.

3. Section 7.1, Wage Agreenent 41 and Understanding No. 2 would
entitle himto such overtine, especially on July 17, 24 and 25,
August 7, 8, 14, 15, 28 and 29, which are all work on rest days.

4. M. R Nro be paid all
that are in excess to the overtinme worked by R Niro,
August 29, 1982, both dates inclusive.

overtinme hours worked by M. W Mller
July 16 to

The Conpany declines paynent and denies the Union's contention.

FOR THE BROTHERHOQOD:

(SGD.) H. J. TH ESSEN
Syst em Feder ati on Gener al

There appeared on behal f
R. A, Col quhoun -
F. R Shreenan -

R Greenfield -

FOR THE COVPANY:

(SGD.) L. A HLL

General Manager,
Operation and Mai ntenance.
of the Conpany:

Chai r man

Labour Rel ations Oficer, CPR, Montreal
Asst. Supervisor Labour Relations, CPR,
Vancouver

Roadmaster, CPR, Prairie Region



And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
Ot awa

L. M Di Massinp - Federation General Chairman, BMAE, Nbntrea

E. J. Smth - General Chairman, BMAE, London

R Y. Gaudreau - Vice-President, BME, Otawa

AWARD OF THE ARBI TRATOR

The grievor, M. R Niro, occupied the position of Assistant Gang
Foreman on the 1982 Al berta Ballast Gang Operation. During the
sunmer, 1982, M. Niro was assigned supervisory duties with respect
to the "Front Gang" consisting of approximately 10 enpl oyees.

During the sane period, M. W Ml er occupied the sane position of
Assi stant Gang Foreman and was assigned supervisory duties over 12
enpl oyees with respect to the "Back Gang". Wiile M. Mller
performed his supervisory duties as Assistant Gang Foreman with
respect to the "Back Gang", he was given numerous opportunities to
work overtine. It is conmon ground that the grievor, M. Niro, was
not given simlar opportunities to work overtine. As the nore senior
qual i fied enpl oyee, the grievor therefore clains conpensation for the
m ssed overtine opportunities that were given M. Ml er.

The Col | ective Agreenent, as so many of the arbitral precedents have
stated, does not contain any provision governing the assignnment of
overtime on a seniority basis. None of the provisions relied upon by
the trade union that deal with the privileges extended "the senior
qual ified applicant” have any relevance to the distribution of
overtime. Indeed, the enployer in the assignment of overtine is
nmerely required to be fair and equitable. It need not have had any
regard to seniority.

| amtherefore satisfied that the enployer, in having regard to
Article 7.1 of the Collective Agreenent acted properly in assigning
the overtime work to M. MIller, the incunmbent enployee, who
performed on a regular basis the work for which the overtime was
required.

In this case the grievor's qualifications, as the nore senior
enpl oyee, are not even an issue. For all the foregoing reasons the
gri evance i s deni ed.

DAVI D H. KATES,
ARBI TRATOR



