CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1155

Heard at Montreal, Thursday, Novenber 17, 1983
Concer ni ng

CANADI AN PACI FI C EXPRESS & TRANSPORT LTD.
CP TRANSPORT (VESTERN DI VI SI ON)

and
BROTHERHOOD OF RAI LVWAY, Al RLI NE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

EX PARTE

DI SPUTE:

Claimthat fifteen denerits issued C. Lowence excessive and shoul d

be renpbved fromthe record.

EMPLOYEES' STATEMENT OF | SSUE:

On the night of Decenber 3rd, 1982, C. Low ence was mmnoeuvering a

tractor trailer unit in the Calgary Termnal.

Enpl oyee J. Snyke was wal ki ng across the Term nal Yard and there was
a collision between the unit operated by C. Lowence and M. Snyke.

Conpany awarded fifteen denerits to C. Lowence "for failure to
ensure operating area clear, resulting in injury to enployee J.

Snyke, on or about Decenber 3, 1982, approximately 19:15 hours while

operating Unit No. DC. 678".
Uni on cl ai m excessi ve.
Conpany deny cl aim

FOR THE BROTHERHOQOD:

(SGD.) R WELCH
System Gener al Chai r man.

There appeared on behal f of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE, Toronto

And on behal f of the Brotherhood:

Matt Krystofiak - System General Chairman, BRAC, Calgary
G A Glligan - Vice-General Chairmn, BRAC, Montreal

AWARD OF THE ARBI TRATOR

The grievor, M. C Lowence, was assessed fifteen denerit points for



his all eged negligence. Wile operating the enployer's vehicle, he
collided with a fellow enpl oyee, M. J. Snyke. The accident took

pl ace at the conpany's Calgary Term nal or yard at approxi mately

19: 15 hours on Decenber 3, 1982. The prevailing conditions at the
yard were dark and wet. M. Snyke, at the tinme of the accident, was
wal king in the yard in the search of a tractor-trailer he was to
drive to Kam oop B.C.. Wiile walking M. Snyke passed on the right
hand side of the grievor's vehicle which happened to be in a
stationary position. As he continued his walk M. Snyke heard the
roar of the notor of the grievor's vehicle. As he turned towards the
vehicle he was struck down thereby injuring the right side of

his body. Although M. Snyke's injuries were not serious (to the
extent that he continued his tour of duty) the acci dent nonethel ess
coul d have been "prevented"had the grievor exercised a reasonabl e
standard of care

The enpl oyer insists that the i medi ate cause of the accident can be
attributed to the grievor's failure to switch on the headlights of
his vehicle. M. Lowence suggests that his lights were on; M.
Snyke insists that the Iights were off. The grievor's supervisor
Chris CGagne, who attended the accident after it had occurred observed
that "only the clearance lights were on, no headlights and the
tractor was idling".

The trade union suggested that M. Snyke probably wal ked into the
truck as a result of his lack of attentiveness while searching for
the trailer he was to take to Kaml oops. The trade union relied on
this theory because M. Snyke was wal ki ng both to the right and

parallel to the grievor's truck when the accident occurred. It
therefore followed that his injuries to the right side of his body
occurred as he "turned into" the truck. In response to the trade

uni on's suggestion the enployer nerely stated that the grievor,
i ndeed, mi ght have turned, having regard to the roar of the engine,
as the grievor's truck ran into him

In any event, the trade union insisted that the enployer had
contributed directly to the accident, despite the trade union's past
requests for inproved lighting, by virtue of the conpany's refusal to
take positive steps to enhance the poor lighting at the conpany's
yard. Had such inprovenents been made there is no doubt, on the
trade union's part, that the accident could have been avoi ded.

Based on the preponderance of the evidence that was placed before ne
| amsatisfied that the cause of the accident was directly
attributable to the grievor's failure, on a dark wet evening, to
switch on the headlights of his vehicle while in the course of
operation. Had the |ights been turned on, the grievor nost likely
woul d have observed M. Snyke walking in the vicinity and thereby
woul d have avoided the collision. 1In this regard, | have not been
convinced that M. Snyke, a tractor-trailer operator of sone
experience, would have been so inattentive in his conduct that he
woul d have wal ked directly into the grievor's "noving" vehicle.

Insofar as the trade union's allegation that the accident could have
been avoi ded had the lighting in the conpany's yard been nore
effective, | have no particular comment. Had the headlights to the
grievor's vehicle been turned on at the tinme of the accident, then



the trade union's subm ssion that the enployer's shortcom ng in
failing to inprove the lighting at the yard contributed to the

acci dent would have had a nore persuasive inpact. Since |I have been
satisfied that the grievor's negligence, for the reasons | have
stated, was the sole cause of the accident the nature of the lighting
at the conpany's yard nost likely had no direct bearing on the cause
of the accident.

Accordingly, the enployer's decision to inpose 15 denerit points for
the grievor's misconduct is sustained and the grievance is thereby
rej ected.

DAVI D H. KATES,
ARBI TRATOR



