CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1157
Heard at Montreal, Thursday, Novenber 17, 1983
Concer ni ng

CANADI AN PACI FI C EXPRESS & TRANSPORT LTD.
CP TRANSPORT (VESTERN DI VI SI ON)

and
BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE:
Claimthat fifteen (15) demerits issued M. K. Binks account of a
cl earance incident on February 25th, 1983, is excessive and should be
removed fromhis file.

JO NT STATEMENT OF FACT:

M. Binks was backing truck (DS154) to a |oading dock with the help
of a guide (M. Ronald E. Cifford).

M. Binks operated the truck as directed by the guide.

The guide (M. dCifford), directed M. Binks too far back which
resulted in a m shap.

The Uni on requested denerits be renoved.

The Conpany decl i ned.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) PAUL ROUI LLARD (SG.) N. W FOSBERY
FOR R Welch Director, Labour Rel ations

Syst em General Chai rman.
There appeared on behal f of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE, Toronto
And on behal f of the Brotherhood:

Matt Krystofiak - System General Chairman, BRAC, Calgary
G A Glligan - Vice-General Chairmn, BRAC, Mbontreal

AWARD OF THE ARBI TRATOR
On February 25, 1983, the grievor, M. K Binks, while operating a

conmpany vehicle, backed up the said vehicle at a custonmer's preni ses.
VWhile in the process of backing up the vehicle to accept a shipnent



the vehicle struck an overhang causi ng danmage in the anount of
$2,526.00. The grievor was assessed fifteen demerit points for his
al I eged negl i gence.

The evi dence renmi ned uncontradi cted that the grievor relied upon the
signal s communi cated to himby a bystander who purported to direct
the grievor while in the process of reversing his vehicle. 1In
guiding the grievor, the bystander has admtted that he may have

m sdirected the grievor thereby causing himto collide with the

over hang.

The CP Transport Driver's Handbook encourages the conpany' drivers to
t ake advantage of the services that m ght be offered by a guide in
gai ning vehicular access to difficult |ocations. Nonetheless, such
reliance on guides is prem sed on the assunption that the driver has
communi cated with the guide, prior to any reliance on his advice, in
order to determ ne the nmeaning of the hand signals that are to be
used. In the circunmstances of this case, the evidence has failed to
establish that such consultation took place.

| am satisfied that the enployer's submi ssions with respect to the
grievor's negligence in his causing the damage nust be accepted.
That is to say, | amconvinced that a driver, notw thstanding the
best intentions of the guide who has volunteered his services, is
ultimately responsi ble for any danmage caused in the operation of his
vehicle. The grievor sinply nust be deened to accept the advice of
such gui des at his peril.

Nonet hel ess | amequally entitled, in assessing the propriety of the
puni shment that was inposed, to take into account, particularly in
havi ng regard to the encouragenent contained in the Driver's Handbook
with respect to the use of guides, the adnmtted negligence of the
guide in contributing to the accident. For this reason, although
find the grievor to be negligent, | propose, owing to the
contributory negligence of the guide, to reduce the penalty inposed
for the grievor's nmisconduct fromfifteen denerit points to seven and
one- hal f.

The empl oyer's action is adjusted accordingly.

DAVI D H. KATES,
ARBI TRATOR



