CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1158

Heard at Montreal, Thursday, Novenber 17, 1983
Concer ni ng

CANADI AN PACI FI C EXPRESS & TRANSPORT LTD.
CP TRANSPORT (VESTERN DI VI SI ON)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Claimthat M. K. Sargent entitled to protection of rate due to
Article 8 notice.

JO NT STATEMENT OF FACT:
By letter of August 23rd, 1982, the Conpany advi sed that due to a
change recogni zed as coming within the scope of Article 8 of the Job

Security Agreenent, four positions of highway driver would be
abol i shed.

One of the positions |ocated at Cal gary, Alberta, incumbent K
Sar gent .

K. Sargent did not exercise seniority to displace a junior driver,
senior driver on sl eeper team

K. Sargent did exercise seniority to next junior enployee and
suffered | oss of earnings.

The Union clainmed M. K. Sargent protected by Article 8.9 of the Job
Security Agreenent.

The Conpany declined cl aim

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) R WELCH (SGD.) N. W FOSBERY
System General Chairnman Di rector Labour Rel ations

There appeared on behal f of the Conpany:
N. W Fosbery - Director, Labour Relations, CPE, Toronto

And on behal f of the Brotherhood:

Matt Krystofiak - System General Chairman, BRAC, Calgary
G A Glligan - Vice-General Chairman, BRAC, Montrea

AWARD OF THE ARBI TRATOR

As a result of a notice issued under Article 8.1 of the "Job
Security" Collective Agreement the conpany abolished one Linehau



position at its Calgary termnal. The incunmbent, M. W C. Mattson
exercised his seniority privileges under Article 15.2 of the

Col | ective Agreenent by "bunping" the grievor, M. K Sargent, from
his regular position. M. K. Sargent then becane entitled to
exercise like seniority privileges with respect to the preservation
of his job security. Accordingly the grievor "bunped" into a

"hi ghway spare board" position.

Article 8.9 of the Collective Agreenent enabl es an enpl oyee who has
been di splaced by "a technol ogical, operational or organizationa
change" to maintain his basic weekly salary provided, in the exercise
of his seniority privileges he, as paragraph (a) of Article 8.9

sti pul at es:

"(a) first accepts the highest rated position
at his location to which his seniority and
qualifications entitle him?"

In the grievor's situation the enployer advised, upon M. Sargent's
request for information, that the "highest rated position at his

| ocation” was the position of senior driver on a sleeper team"on the
Cal gary from Trail -Vancouver run". The grievor elected to take the
| ess senior job, as aforesaid, of the "highway spare board" position
Accordingly, the enpl oyer has subnitted that the grievor was not
entitled to receive the Mintenance of Basic Salary protection

af forded under Article 8.9 of the "Job Security" Collective
Agreenment. That is to say, the grievor is alleged to have know ngly
renounced that benefit by accepting, contrary to Article 8.9 (a), a
| ower rated position.

The trade union argues that, had the grievor elected to "bunp"” the

hi ghest rated position that his seniority and qualifications

perm tted, he would have displaced, in contravention of Article 35.5
of the Collective Agreenent, the senior nmenber of "a driver teant
Accordin the grievor elected to exercise his bunping privileges to
the next higher rated position as contenplated by Article 8.9 of the
job security agreenment Article 35.5 of the Collective Agreenent reads
as follows:

"35.5 Once driver teans are established, it

is understood that they are not to be

separated unless nutually agreed to by the
conpany, the union and the driver teaminvol ved,
except in the case of enmergency, or reduction
in forces, or tenporary training."

(Enphasi s added)

The trade union submitted that the grievor's case falls squarely
within the ambit of the decision in CR 0.A 1055 in that the
agreenent of the conpany, the trade union and the driver team

i nvol ved were not secured. The conpany submitted, on the other hand,
that such agreenent was not required because, unlike the case in

C.R. 0. A 1055, the circunstance described in the grievor's situation
resulted in "a reduction in forces". Appendix "C' to the conpany's
brief indicates the follow ng:

"Referring to our various tel ephone conversations and



previ ous correspondence relative to grievance filed by
Cal gary Line-haul Driver K. Sargent for |oss of wages on
Article VIII notice of August 23rd, 1982 under the Job
Security Agreenent. You have the original file. 1In
clarification of M. Sargent's position, he was bunped
fromhis position by W C. Mattson. He, in turn, bunped
to a hi ghway spareboard position at Calgary # H held at
the tinme by L. E. Rush. M. Rush, in turn, bunped City
Tractor Driver D. Bujold who was perforning vacation
relief and eventually replaced Roger Beatty who resigned
Decenber 20th, 1982. Advise if you require further

i nformation."

It is conmon ground that the grievor's entitlenent to the Mintenance
of Basic Salary protection afforded by Article 8.9 of the "Job
Security" agreenment turns on whether "a reduction of forces" was
triggered by the enployer's "organi zati onal change" that resulted in
successive "bunps" culnmnating in a loss of jobs. More particularly,
t he enpl oyer argued that the grievor could have el ected to exercise
his seniority privileges with respect to "the hi ghest rated position”
in that Article 35.5 of the Collective Agreement, to the extent

that there occurred a reduction in forces, did not present any
barrier to his conplying with the stipulation under paragraph (a) to

Article 8.9 of the "Job Security" agreenment. |In this regard,
C.R 0. A case 1055, relied upon by the trade union, is entirely
di stinguishable. In that case there was no reduction in forces that

woul d have enabl ed the exercise of displacenment privileges w thout
t he consent of "the driving teant

In this particular case, | amnot entirely convinced by the

enpl oyer's evidence that a reduction in forces occurred as all eged.
In exam ning Appendix "C' to the enployer's brief (relied upon by the
enpl oyer to denobnstrate the occurrence of a reduction in the work
force), it is clear that followi ng the successive "bunps" that was
triggered by the enployer's "organi zati onal change" one, "D. Bujold
who was perform ng vacation relief and eventually replaced Roger
Beatty who resigned Decex?er 20, 1982". It is not entirely apparent
from Appendi x C whether M. Beatty's separation fromthe work force
was occasi oned by his being "bunped" as alleged by the enpl oyer or by
virtue of his "resignation” for any number of reasons that could be
unrelated to the enployer's organi zati onal change. Surely, if M.
Beatty was | aid off because he becanme redundant after severa
successive "bunps" then the use of the term"resignation" nmakes
absolutely no sense in describing his ultimte enploynent situation.
On the other hand, if he did resign then his separation may have had
no causal connection with the prior exercise of the seniority

privileges under Article 15.02 of the Collective Agreenment. |In other
words, the last enployee bunped, nanely M. Bujold, may have sinply
elected to fill a vacancy that was occasioned by M. Beatty's

"resignation".

In having regard to the nature of this dispute | amsinply prepared
to give the grievor the benefit of his entitlement to the protection
under Article 8.9 of "the Job Security" agreenent. That is to say,
given that the grievor has established a presunptive right to the
benefits afforded under Article 8.9 as a result of the enployer's
"organi zati onal change", it thereby was incunbent upon the conpany to



establish by clear and persuasive evidence a legitinmate reason for
depriving himof that benefit. 1In the circunstances of this case,
have not been satisfied that a reduction of the work force took place
t hat woul d have enabl ed the grievor to displace the "highest rated”

i ncunbent. It therefore follows that his grievance nust succeed.

The enpl oyer is directed to continue to pay the grievor his basic
weekly salary as contenpl ated under Article 8.9 of the "Job Security"
agreenent. | shall remain seized in the event of difficulty in the

i mpl enentation of this award.

DAVI D H. KATES,
ARBI TRATOR



