CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1160
Heard at Montreal, Wednesday, Decenber 21, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN RAIL DI VI SION)

and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

DI SPUTE:

Policy grievance concerning supervisors driving the Command Post
Mobile tractor trailer to and from derail nent sites.

JO NT STATEMENT OF | SSUE:

The Conpany has put into service an energency response vehicle called
t he Command Post Mbile. This vehicle is a trailer customfitted

wi th sophisticated equi pment for use at train derailnents involving
hazardous commodities. This Command Post Mbile may be shipped by
railway flatcar or hauled by a tractor on the highway.

The Brot herhood contends that Appendix IV of Agreenent 5.1 requires
the conpany to assign the work of driving this vehicle to and from
derail ment sites to nenbers of the bargaining unit. The Conpany

di sagr ees.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) TOM McGRATH (SGD.) D. C. FRALEIGH
Nat i onal Vi ce-President Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:

J. R Glman - Seni or Manager Labour Rel ations, CNR
Mont r ea

W W WIson - Manager Labour Rel ations, CNR, Mbntrea

S. A. MacDougal d - System Labour Relations O ficer, CNR
Mont r ea

J. Bart - Labour Relations Oficer, CNR Toronto

J. Muiirhead - Co-Ordinator Service Design, CNR, Mntrea

And on behal f of the Brotherhood:

T. N Stol - Representative, CBRT&GW Toronto

R J. Fitzgerald - Observer, CBRT&GW Toronto

M Moretto - Observer, CBRT&GW Montrea

A. S. Wepruk - Observer, CBRT&GW Montrea

Y. Beliveau - Wtness, CBRT&GW Mbontrea



AWARD OF THE ARBI TRATOR

Because of mmjor derailnments on Canadian Rail |ines that have
recently occurred such as the M ssissauga incident in 1979, the
conpany has recogni zed the need "for a central, on-site facility from
whi ch necessary activities involved in handling this type of

derail ment could be co-ordi nated and which had the capability to
al l ow the necessary conmuni cations with conpany officers, conpany
Train Movenent Systens, civil authorities, government regul atory
agenci es, chemical industry specialists, the nedia and so on" (see
conpany's brief at p. 3).

To this end the conpany designed and custom built an experi nent al

unit which has been nanmed the Coxmand Post Mbile 1. It is presently
serving the Great Lakes Region (Ontario) where the heaviest
concentration of dangerous coxnodities novenent occurs. It is
stationed in a state of readiness at the Branpton |nternoda

Termnal, imediately northwest of Toronto, Ontario (see conpany's
brief, p. 3).

The conpany has appointed a General Superintendent of Transportation
to conmand the nobile unit. Assisting the Commander is a

Communi cations O ficer who is responsible for the operation of the
conmuni cations facilities in the Cormand Post Mbile. The Comun-
ications Oficer is also responsible for transporting the Command
Post Mobile to and froma derail nent site. One of his many duties is
the driving of the tractor which hauls the Conmand Post Mbbil e when
it is moved along the roads. It is this work to which the

Br ot herhood | ays claim (see conpany's brief, p. 4-5).

The Communi cations O ficer is a non-union supervisor who acts in this
capacity only when working in the Conmand Post Mbile. He is
obviously trained in the operation of the communications facilities
in the Command Mobile and nust be in possession of a Class "A"
Ontario driver's licence to permt himto performthe transportation
duties of taking the Command Mobile to a derail nent site (see
conpany's brief, p.5.

The seven Communi cations O ficers who have been appointed fromthe
conpany's manageri al and supervisory ranks are "on call"™ on a weekly
rotational basis twenty-four hours a day to respond on an hours
notice to an energency situation. The Comand Mbbile i s maintained
in a state of readiness at all times at the Branpton |nternoda
facility The function of transporting the Command Mbile Unit by
tractor to a derailnment site represents only a small portion of the
duties performed by the Conmunication Oficer in the event of a
derail ment (see conpany's brief, p. 6-7).

The trade union relies upon a |letter of understanding attached as
Appendi x (1V) to the Wage Agreenent in support of its claimthat the
function of transporting the Command Mbile Unit to a derail nent site
is properly the work performed by nenbers of the bargaining unit. It
therefore requests a declaration, in |ight of the conpany's
assignnment of that function to supervisors, indicating that the said
wor k shoul d be perfornmed "by our Tractor Trailer Operators" (see
union's brief at p. 8).



The letter of understanding, dated July 14, 1967, attached as
Appendi x (IV) to the collective agreenent reads as follows:

"During present Article 111 negotiati ons on
Agreenent 5.1 you expressed concern about
non- schedul ed supervisors perform ng work
normal |y done by enpl oyees covered by the
Wage Agreenent. You will recall this matter
was referred toin M. N. J. McMllan's letter
of June 14, 1967.

This will re-affirmthe opinion expressed by
M. McMIlan that the main function of such
supervi sors should be to direct the work
force and not engage, nornmally, in work
currently or traditionally performed by

enpl oyees in the bargaining unlt.

It is understood, of course, there nay be

i nstances where, for various reasons, supervisors
will find it necessary to becone so engaged for
brief periods, However, such instances should

be kept to a m ninum™

For the purposes of disposing of the issues raised in this grievance
| am prepared to assune wi thout necessarily finding that the function
of transporting the Comrand Mobile Unit by tractor to a derail nent
site is not only work that a bargai ning unit enployee is capabl e of

performng but is properly bargaining unit work. 1In this regard, the
trade union has satisfied ne that its nenbers have the qualifications
and the ability to performthat particular function. |ndeed,

notwi t hstandi ng the inportance of the procedures introduced by the
conpany in attending to the energency situations arising out of a
derail ment incident, if the collective agreenent protects the work in
guestion as an exclusive function of the enpl oyees in the bargaining
unit then managenent nust subordi nate the procedures it has adopted
to the supercedi ng provisions of the collective agreement.

As | understand the arbitral jurisprudence there are two approaches
that are available to a trade union to protect bargaining unit work
from bei ng perfornmed by supervisors and ot her non-bargai ni ng unit
personnel. The first approach would require a specific provision in
the collective agreenent (known as a work protection provision) that
expressly prohibits bargaining unit work from bei ng assigned to
manageri al staff or to enpl oyees outside the bargaining unit. The
second approach suggests that when bargaining unit work is performed
on a regular and conti nued basis by supervisory staff or
non-bargai ning unit enployees to the extent that such enpl oyees are
no |l onger performng their normal duties then the trade uni on may
claimthat these enpl oyees ought to be absorbed into the bargaining
unit. |If the trade union cannot establish a case on the basis of

ei ther of these approaches, then managenent, in the exercise of its
prerogative in operating its enterprise, is free to continue to nmeke
t he i mpugned assignments to its supervisory or non-bargaining unit
enpl oyees. O, froma different perspective, an enpl oyee nenber of
the bargaining unit, in the absence of a provision in the collective



agreenent to the contrary, does not have a proprietary interest in
his job.

In addressing myself to the specific circunstances of this case | am
satisfied that the trade union has failed to nake a case for the
relief requested on the basis of either of the approaches nentioned
above. There is lacking a work protection provision in the
col l ective agreenent that inhibited the conpany from assigning the
duty of transporting the Coxm and Mobile Unit by tractor to a
derailment site to its supervisory enployees. Nor given the isol ated
nature of derailments can such work be considered to occur on a
regul ar continual basis so as to warrant a cl ai m absorbing such
supervi sors as part of the bargaining unit.

The trade union rests its case on the basis of the letter of
under st andi ng attached as Appendix (I1V) to the collective agreenent.
Apart from the dubi ous enforceability of the contents of that
docunent (see C.R 0.A. Case 322), the letter of understanding nerely
anounts to a declaration by the conpany of its intention that the

i nstances where supervisors performwork normally performed by

enpl oyees covered by the Wage Agreenent "should be kept to a

m ni mun'.  Moreover, the docunment specifically preserves nmanagenent's
prerogative to continue to assign in isolated and incidenta
situations bargaining unit work to its supervisory staff. In this

context, the letter stresses:

"It is understood, of course, there nay be

i nstances where for various reasons,
supervisors will find it necessary to becone
so engaged for brief periods.”

In short, | amsatisfied that the procedures introduced by the
conpany to respond to the isolated, enmergency situation of a train
derail ment, inclusive of transporting the Command Mobile Unit to a
derail ment site, are expressly contenplated by the letter of
under st andi ng which all ows, when necessary, the conmpany to engage
supervisors to perform bargaining unit work for brief periods.

For all the foregoing reasons, the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



