CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1161
Heard at Montreal, Wednesday, Decenber 21, 1983
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVMPANY
(CN Express Division)

and

CANADI AN BROTHERHOOD OF RAI LWAY,

TRANSPORT AND GENERAL WORKERS
Dl SPUTE:
Claimof Mdtorman A. Berube for three hours at overtinme rates.
JO NT STATEMENT OF | SSUE:
On January 18, 1982 the Conpany called M. A Malepart to perform
overtinme work prior to the starting time of his assignnment. M. A
Berube, being senior to M. Mlepart, clained he was entitled to the
wor k. The Brotherhood contends M. Berube is entitled to three

hours at overtine rates for the work performed by M. Ml epart.

The Conpany declined the claim

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) TOM McGRATH (SG.) D. C. FRALEIGH
Nat i onal Vi ce-President Assi st ant Vi ce-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

J. R GIlmn - Seni or Manager Labour Rel ations, CNR,
Mont r eal
W W WIson - Manager Labour Rel ations, CNR, Mbontreal
S. A MacDougal d - System Labour Relations Oficer, CNR
Mont r eal
K. Pride - System Manager Human Resource, CNX, Toronto
D. Lord - System Labour Relations Oficer, CNR
Mont r eal

And on behal f of the Brotherhood:
G Thivierge - Regional Vice-President, CBRT&GW Montr eal
A. Wepruk - President, Local 334, CBRT&GW Montreal
AWARD OF THE ARBI TRATOR

The grievor, M. A Berube, is enmployed as a Motorman at the



conmpany's Lachi ne Express Term nal at Lachine, Quebec. The grievor
is one of fifty-three Motornmen enployed in this capacity at Lachine.

In the absence of a witten provision contained in the collective
agreenent with respect to the distribution of overtinme, the conpany
has bound itself to adhere to the seniority of its enployees in

al l ocating overtine.

On Sunday, January 17, 1982, the conpany's supervisors decided,
because of the cold weather, to call three Mtornen to report for
wor k on January 18th three hours before their normal starting time at
8:00 a.m to "start-up" the conpany's vehicles. It was thus
anticipated that any problemattri butable to the climatic conditions
affecting the conpany's fleet of vehicles might be attended to

Wi t hout any interruption of service.

The grievor's claimis for three hours pay at the appropriate rate
for the m ssed opportunity to work overtine at the tinme in question.
It is agreed that of the three notornen called in to performovertinme
work, M. N. Ml epart was | ess senior than the grievor in service.

It is also comon ground that had M. Berube been called in to
performthe overtime work approximately thirty-five enpl oyees nore
senior than the grievor in seniority would have been by-passed.

The issue in this case is straightforward. The conpany agrees that
it was in breach of its tacit understanding with the trade union with
respect to the distribution of overtinme. Nonetheless it insists that
the grievor, in order to succeed in his claim nust prove entitlenent
to the premium The seniority |lists adduced in evidence establish
that the grievor would not have been an eligible candidate unti
approximately thirty-five enployees with a greater |length of service
had rejected the overtine opportunity.

The trade union insists that conpensation ought to be given to the
nost senior eligible enployee who has filed a grievance. Inplicit in
the argunent is the notion that if nore senior eligible enployees had
been overl ooked then their failure to file a grievance is indicative
of their unavailability to performthe overtinme work. Moreover, it
was suggested that the trade union ought not to be placed in a
position where it must go "shopping" for grievances in order to
uphold the integrity of the collective agreenent.

It is settled arbitral law that a claimnt for conpensation arising
out of an alleged breach by the enployer of the collective agreenent
nmust not only establish enpl oyer wongdoi ng but personal prejudice or
harmthat is directly related to the alleged default. M. Berube,
notwi t hst andi ng the assignnent of the overtine work to a | ess senior
enpl oyee, sinply was not entitled to the work. The inference the
trade union wi shes the Board to draw fromthe failure of the nore
senior eligible enployees to grieve is unwarranted. | cannot

concl ude that approximately thirty-five enpl oyees were sinply
disinterested in the overtinme opportunity w thout proof to support
that assertion. Rather, the nore conpelling inference to be drawn
fromthe evidence is the notion that these enpl oyees have not been
made aware of the m ssed opportunity of their entitlement to be

of fered the overtinme work. This unhappy circunstance does not per se
warrant the grievor being awarded the relief requested for the



enpl oyer's default.

I nsofar as the trade union's obligations are concerned in such
circunmstances | mght nmake the followi ng remarks. Trade unions are
just as bound as the enployer to the seniority provisions of the
col l ective agreenent. They have the sane access, as the enployer, to
the relevant seniority lists. It is not the function of the trade
union to go "shopping" for grievances. Rather, it is their
responsibility to represent its nenbers' interests in a fair
diligent manner. In this regard, the trade union may informits
menbers of their rights under the collective agreement and nay nake
reasonabl e effort to uphold those rights on their behal f when
conprom sed by the enployer. Beyond these very significant

responsi bilities, the trade union need not chanpion a nmenber's cause
where, despite the enployer's dubious actions, that nmenber has not
been prejudiced.

Because M. Berube has not been wonged by the enpl oyer's violation
of the seniority provisions it has applied with respect to overti ne,
he is not entitled to the conpensation he claims. Accordingly, the
grievance is dismssed.

DAVI D H KATES,
ARBI TRATOR



