CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1173
Heard at Montreal, Tuesday, January 10, 1984
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

A claimby the Union that the Conpany violated the letter on
Contracting Qut dated March 5, 1982, when a contractor was enpl oyed
to carry out renovations to the Profit Analysis Departnent, "C'

Fl oor, St. Antoine Street Extension Building, Wndsor Station
comrenci ng on March 11, 1983, instead of recalling 16 B&B enpl oyees
| aid off on Decenber 17, 1982.

JO NT STATE?EMI OF | SSUE
The Uni on contends that:

1. The B&B enployees laid off were qualified to do this work in
W ndsor Station

2. The Conpany violated the letter on Contracting Qut, Appendi x
B-12, Wage Agreenent 41.

3. That all sixteen enployees be paid 8 hours per day at their
regul ar rate of pay from March 11, 1983, and onward.

The Conpany contends that none of the 16 grievors were unable to hold
work as a result of the contracting out which conmenced on March 11
1983; therefore, pursuant to the final paragraph of the letter on
Contracting Qut, there is no grievance under the terns of the

Col | ective Agreenent and the dispute is not arbitrable. The Conpany
further contends that even if the dispute were determ ned to be
arbitrable, exceptions No. 1 to 6 of the letter on Contracting Qut,
Appendi x B-12, \Wage Agreenent 41, applies.

FOR THE BROTHERHOOD: FOR THE COMPANY
(SGD.) H. J. TH ESSEN (SGD.) C MGAW
Syst em Feder ati on General Chairman Director, Building Services

There appeared on behal f of the Conpany:

J. A Edge - Manager, Building Services, CPR Mbntrea
C. McGaw - Director, Building Services, CPR, Mntrea
P. E. Tinpson - Labour Relations O ficer, CPR, Mntrea



And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
Ot awa

L. Di Massi np - Federation General Chairman, BMAE, Nbntrea

R. Gaudr eau - Vice-President, BME, Otawa

G. Val ence - General Chairman, BMAE, Sher brooke

E. J. Snmth - General Chairman, BMAE, London

Tony Mai da - Observer, BMAE

Lauri e Zack - Qbserver, BMAE

F. A Pal ner - Observer, BMAE

AWARD OF THE ARBI TRATOR

As the joint statenment indicates this case deals with the issue of
whet her the conpany violated the Letter of Contracting Qut dated My
5, 1982 when a General Contractor was retained in |lieu of sixteen
bargai ning unit enployees on lay off to carry out certain renovation
work to the Profit Analysis Departnent, "C' Floor, St. Antoine
Street Extension Building, Wndsor Station. It suffices to say, for
the purposes of this decision, that the conpany treated this project
as a "mpjor" work requiring the assistance of a Contractor to
co-ordinate the trades in acconplishing the project's task within the
prescri bed deadl i ne.

In having regard to the Letter of Contracting Qut (which | will not
repeat herein) and the past C. R 0. A cases that have interpretated
that document the follow ng i ssues appear to be consistently raised
at arbitration:

1) Was the conpany obliged to give notice to
the trade union of the contracting out of the
wor k?

Emer gency situations do not require notice. A planned
contracting out of work inmposes an obligation on the
conpany to notify the trade union and to engage it in
appropriate consultation. The issue of notice was not
a problemin this case

2) |Is the contracting out of work grievance
arbi trabl e?

Two problens regularly arise in resolving this
guestion. The first pertains to whether the work that
is the subject of the contracting out "is work
presently and normally perfornmed" by bargaining unit
enpl oyee The second probl em pertains to whether the
contracting out of the work directly "results in an
enpl oyee being unable to hold work". If the trade

uni on satisfies these two requirements then it may
process a grievance "in respect of such an enpl oyee"

3) If the grievance is arbitrable, does the work
contracted out fall within any of the six (6)



exenptions provided for in the contracting out letter?

In this regard, the issue turns on the presentation of
informati on on the conpany's part that is sufficiently
persuasive to bring the contracted out work within one
or all of the exenptions.

In this case, the conmpany has argued (wi thout prejudice to the work
in question being exenpted) that the grievance is not arbitrable
because the work contracted out did not directly result in a

bargai ning unit enpl oyee "being unable to hold work". In essence it
was submitted that the sixteen grievors who were on lay off at the
material time of the contracting-out of the work were not directly
affected as a result and thereby were not "being unable to hold
work". In this regard the conpany relied on an ad hoc arbitration
case involving the conpany and Canadi an Council of Railway Shopcraft
Enmpl oyees and Allied Workers where in |ike circunstances, the
Arbitrator stated:

"Under this provision, even where work is contracted-out
whi ch does not conme within the exception described in
the agreenent, a grievance may only be brought in
respect of an enployee (or enployees) unable to hold
work as a result of the contracting-out. Wether or not
there were enpl oyees already on | ayoff does not appear
to be a material consideration. The question is whether
or not the contracting-out itself has resulted in an
enpl oyee being unable to hold work. In the instant
case, the contracting-out of the work in question has
not led to any change in the nunber of carnmen enpl oyed
at Wndsor. It is not, in these circunstances, a case
of the Conpany's "chipping away" at the Union's
jurisdiction or at the scope of carnen's normal work."

The trade union has adduced no evidence or argunent in this case to
convince ne to distinguish, qualify or reject the above authority.

"I ndeed, | nust conclude that, in having regard to the trade union s
failure to attenpt to do so the precedent nust be"correct”. |Indeed,
I am so persuaded and intend to followits reasoning in the
circunstances described in this case. That is to say, this
grievance, in accordance with the terms of the Letter of
Contracting-Qut, is not arbitrable.

I mght also add that it serves absolutely no useful purpose for the
trade union to argue that the aggrieved enpl oyees are qualified to
performthe contracted out work or that they have performed such work
in the past or that the conpany is unfair in denying themthis work.
An Arbitrator is duty-bound to interpret the | anguage of the
col l ective agreenent that has been placed before him He cannot
anmend, alter or change any of its terns based solely on a party's
perception of the intention of its provisions. |In this particular
case, | amquite satisfied that the job security' objective intended
by the Letter of Contracting-Qut fromthe trade union s perspective
has not been achieved. | can do nothing about that di sappointed
expectation except to reconmend that the provisions of the letter be
changed at the next round of negotiations.



For the foregoing reasons, the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR.



