CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1178

Heard at Montreal, Wednesday, January 11, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Clai mof the Union that the Conpany viol ated Wage Agreenent No. 41
and the letter on contracting out dated March 5, 1982, when it
permtted outside forces to repair the Colunbia Street crossing in
Vancouver, B.C. rather than enploy track forces fromthe Port Moody
and Coquitlam Sections on an overtine basis. Claimis for overtine
at their respective rates of pay for 12 hours on February 26, 1983,
and 11 hours on February 27, 1983, for six enployees on the Coquitlam
Section and four enployees on the Port Mody Section (nanmes are
appended) .

PORT MOODY SECTI ON COQUI TLAM SECTI ON
B. S. Grewal G S Gl
A. S. Chim P. S. GlII
G S. Saran A. S. Deo
S. S. Sangha K. S. Ba
T. S. Mann
S. Digiaconpo

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. The Conpany had qualified enpl oyees available fromthe Port
Moody and Coquitlam Sections to performthis work.

2. No notice was given to contract work to outside forces as
requi red by Appendi x B-12, Wage Agreenent 41 and, therefore,
the grievance procedure outlined in B-12 is not applicable.

3. The Conpany violated Section 7.1 and Understandi ng No. 2 of
Wage Agreenent 41.

4. The six enployees from Coquitlam Section and four enpl oyees from
Port Mbody Section be conpensated at overtinme rates of pay
for 12 hours on February 26, 1983, and 11 hours on February 27,
1983.

The Conpany contends that the contracting out was in accordance with
Wage Agreenment No. 41 and the letter on Contracting-Qut dated March
5, 1982, as contained in Appendix B-12. The Conpany al so contends



that none of the 10 grievors were unable to hold work as a result of
the contracting-out which took place on February 26 and 27, 1983,
therefore, pursuant to the final paragraph of the letter on
Contracting-Qut, there is no grievance under the ternms of the

Col | ective Agreenent and the dispute is not arbitrable. The Conpany
further contends that even if the dispute were determ ned to be
arbitrable, the exceptions to the letter on Contracting-OU, Appendix
B-12, Wage Agreenent No. 41, apply, and therefore, the Conpany
declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY

?(SG) H. J. TH ESSEN (SGD.) L. A HLL

Syst em Feder atron General Manager

General Chairman Operation and Mai ntenance.

There appeared on behal f of the Conpany:

F. R Shreenan - Asst. Supervisor, Labour Relations, CPR
Vancouver
P. E. Tinpson - Labour Relations Oficer, CPR Mbntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMWE
O tawa

L. Di Massi no - Federation General Chairman, BMAE, Nbntrea

R. Gaudr eau - Vice-President, BME, Otawa

G Val ence - General Chairman, BMAE, Sherbrooke

E. J. Smth - General Chairman, BMAE, London

AWARD OF THE ARBI TRATOR

In this case the trade union grieves under Article 7.1 of the
col l ective agreenment and the Letter of Contracting Qut dated March 5,
1982 that the six named grievors were inproperly denied the
opportunity to work overtime owing to the conpany's decision to
contract out the work in question.

The contracted work in issue involved the break-up and renpval of

exi sting pavenent on a public railway crossing |ocated at Col ur
Street in Vancouver, B.C. Apparently the repair work was occasi oned
by a request nade by the City of Vancouver on February 23, 1983, in
anticipation of the visit of Her Majesty The Queen who was schedul ed
the foll owing week to pass over the crossing on her route through the
City. The work was scheduled to be performed on the week-end of
February 26 and 27.

The conpany because of the enmergency situation caused by the

i medi ate deadline for the conpletion of the work and its |ack of
proper equi pnment and nmachinery to performthe work felt conpelled to
engage a contractor. In this regard only that portion of the work

i nvol ving inprovenents to the railway crossing were contracted out.
Enpl oyees who were required to perform"”required lifting and
rehabilitation of the track east and west of the crossing” were



called into work on an overtinme basis. These enpl oyees worked
al ongside the contractor while using the conpany's machinery to
performthe work assigned specifically to them

The conpany argued that the grievances were not arbitrable because
the said contracted work did not directly result in an enpl oyee
"being unable to hold work". In this regard the conpany relied upon
C.R 0 Case 1004 which reads as foll ows:

"...The contracting-out, however, did not affect
the rights of enployees on the '"seniority territory',
that is the Saskatchewan Area, in which the work was
performed, because such persons were fully enpl oyed
and thus not 'unable to hold work' at the materia
times, so that no right of grievance arose with
respect to such enpl oyees under the provisions of the
contracting-out letter

It was al so contended that the Conmpany had not

di scussed this matter with the Union at the beginning
of the year, as the contracting-out letter
contenplates. At that tinme, however, the Conpany had
no plans in respect of the work in question, and there
cannot be said to have been any violation of the letter
in the circunstances. For the foregoing reasons, the
grievance is dismssed". (Enphasis added)."

In any event the conpany submitted that work in question and was
exenpted by items (3) and (5) of the Letter of Contracting Qut from
the requirement that it be assigned to bargaining unit enpl oyees.

In light of the trade union's failure to convince ne that the
precedent referred in C.R 0.A Case 1004 is distinguishable or

ot herwi se at variance fromthe facts described in these particular
circunstances, | can find no reason to depart fromits reasoning.
The grievance therefore is not arbitrable.

Mor eover, even if the issue was arbitrable the conpany has convinced
me that owing to the early deadline for the conpletion of the work
and the unavailability of the nmachinery necessary to conplete the
wor k, contracting out was warranted by reason of the exenptions in
the letter of contracting out.

The grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



