CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1183
Heard at Montreal, Tuesday, February 14, 1984

Concer ni ng

CANPAR
(DI VI SI ON OF CANADI AN PACI FI C EXPRESS & TRANSPORT LTD.)

and

BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS,
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

The disqualification of enployee R Crea of bulletined position rated
as Dockman.

JO NT STATEMENT OF | SSUE:

Enmpl oyee R Crea position of dockman was abolished in the early part
of Decenber, 1982. He then bid on another dockman's position and was
disqualified fromthat position and has since been on a |ay-off
position. The Brotherhood mai ntai ned enpl oyee was a docknman for a
nunber of years and therefore did not have to requalify and requested
he be called back to the position of Dockman and rei mbursed al

nmoni es | ost while held out.

The Conpany deni ed the Brotherhood' s request.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) J. J. BOYCE (SGD.) B. D. NEILL
General Chairman, System Board Di rector, Human Resources

of Adjustnent No. 517
There appeared on behal f of the Conpany:

Nei | | - Director, Hunman Resources, CP Trucks, Toronto

B. D.
J. W MCol gan - Labour Relations Oficer, CP Rail, Mntrea

And on behal f of the Brotherhood:

J. J. Boyce - General Chairman, BRAC, Toronto
J. Crabb - General Secretary-Treasurer, BRAC, Toronto
M Gaut hi er - Vice-General Chairnman, BRAC, Toronto

AWARD OF THE ARBI TRATOR
The issue in this case may be expressed in the follow ng terns:

Is an enpl oyee who holds and is qualified for a position in one
classification and is awarded a |ike position upon being bulletined



in the sane classification subject to the probationary period of
thirty cal endar days under Article 5.1.2 of the collective agreenment?

The rel evant provisions of the collective agreenent reads as foll ows:

"5.1 Promoti on and Assi gnnment

5.1.1 The pronotion and assi gnment of enpl oyees will
be governed by seniority and ability, senior qualified
applicant to be given preference. The officer of the
Conpany in charge shall be the judge, subject to

appeal which nust be made in witing within 14 cal endar
days of the appointnent.

5.1.2 An enployee who is assigned to a position by
bulletin will receive a full explanation of the duties
and reasonabl e assi stance and nust denonstrate the
ability to performthe work within a reasonable
probati onary period of up to 30 cal endar days, the
length of time to be dependent upon the character of
the work. Failing to denonstrate the ability to do
the work within the probationary period allowed,

enpl oyee shall be returned to former position wthout

| oss of seniority."

In this case the grievor's position as dockman on the afternoon shift
was abolished. He perforned basically "unl oadi ng" duties on that
shift. A new bulletined position of dockman was advertised on the

m dni ght shift. A mjor conponent of the advertised position was
"prel oadi ng" trucks with parcels. The grievor responded to the
position and was awarded the job pursuant to Article 5.1.1 of the

col | ective agreenent.

During the course of his probationary period the uncontradictory

evi dence denonstrated that the grievor sinply could not master the
"prel oadi ng" procedures required of the position. Despite the

assi stance given him by his supervisor the enployer was obliged to
request the trade union representative for an extension of the
probati onary period. That request was rejected. As a result the
enpl oyer laid the grievor off the dockman's position on the m dni ght
shift. He then exercised "bunping" privileges to displace a nore
juni or enpl oyee who occupi ed a docknman's position on a nore truncated
shift in the afternoon.

Article 5.1.2 applies to all bulletined positions that represent a
pronoti on or an assignment under Article 5.1.1. Once the senior
qual ified enpl oyee is awarded that position he nust subject hinself
to the thirty day probationary period as required by Article 5.1.2.
The col |l ective agreenent does not nmke the distinction urged upon ne
by the trade union. That is to say, nerely because an enpl oyee has
established his qualifications to assune a position in one
classification it does not follow that he is exenpted fromthe
probati onary period upon establishing his qualifications for a like
position in the same classification that has been bulleti ned.

I ndeed, this is the case even though it may represent for pay
purposes a |lateral transfer. The collective agreement speaks in



terms of "pronotions" and "assignnents". And once the grievor is
awarded a position that represents a |lateral assignnent he nust
satisfy, despite his qualifications, the exigencies of the
probati onary peri od.

In this particular case, albeit the grievor had established his
credentials as a dockman on the afternoon shift, he could not

di scharge a very essential function required of himupon occupying
the dockman's position on the mdnight shift. The evidence of the
grievor's inability to performthe "prel oad" function was both

per suasi ve and uncontradicted. In this regard, it may very well be
that two positions may be designated with the sane title and attract
the sane wage for the work perfornmed but still entail the discharge

of different duties. For that reason, as denonstrated in this case,
an enpl oyee who accepts a | ateral assignment that has been bulletined
nmust satisfy the requirenments of the probationary period.

In the grievor's situation he was deterni ned by the enployer to be
prima facie qualified for the dockman's position on the m dnight
shift and owing to his seniority was awarded the position. Because
the grievor could not denonstrate he could di scharge an essentia
function of the position during the thirty day probationary period he
was rightly disqualified fromcontinuing to occupy that position.

The grievance is accordingly denied.

DAVI D H. KATES,
ARBI TRATOR



