CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1184
Heard at Montreal, Tuesday, February 14, 1984
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
(Atlantic Region)
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Fl aggi ng protection was required at M|l eage 3.5, Ste. Agathe
Subdi vi si on during November and Decenber, 1982. Track Mintainer L
Dubois did the flaggi ng except Novenmber 29, 30 and Decenber 1 and 2,
1982. The total claimis for 9 hours at overtine rates for the
peri od Novenber 29 to Decenber 2, 1982.

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. Section 13.3, 13.12, 14.4 (a) and (b), 14.16, 14.22, 15.2, 15.3,
15.4 and 15. 11 of Wage Agreenent 41, all recognize that the
senior qualified enployee is entitled to the position of his
choi ce.

2. M. L. Dubois was the senior qualified Track Maintainer on that
Section, and Section 7.1, WA. 41 would entitle himto this
wor k.

3. M. L. Dubois worked as Flagman prior to Novenber 29 and after
Decenber 2, 1982.

4. He be paid at the overtinme rate as follows: Novenber 29, 2
hours, November 30, 3 hours, December 1, 3 hours, Decenmber 2, 1
hour, for a total of 9 hours account junior enployee perforned
the flaggi ng on these dates.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H. J. TH ESSEN (SGD.) J. L. FORTIN

Syst em Federati on Acting Ceneral Manager
General Chairman Operation and Mi nt enance

There appeared on behal f of the Conpany:

B. A Demers - Supervisor Labour Relations, CPR, Mntrea



J. H Bl otsky - Asst. Supervisor, Labour Relations, CPR

Mont rea
R. A Col quhoun - Labour Relations O ficer, CPR, Mntrea
D. J. David - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMWE
Ot awa

L. Di Massi no - Federation General Chairman, BMAE, Nbntrea

R. Gaudr eau - Vice-President, BME, Otawa

G Val ence - General Chairman, BMAE, Sherbrooke

AWARD OF THE ARBI TRATOR

In this case it is comon ground that the grievor, M. L. Dubois,
Track Maintainer, is the senior nmore qualified enpl oyee who was

avail able to perform "fl aggi ng" protection duties on an overtine
basi s on Novenber 29, 30 and Decenber 1 and 2, 1982. The grievor

di sputes the overtinme assignnent to the nore junior enployee, Leading
Track Mintainer Y. Fugere.

Again, despite this Arbitrator's ruling in CROA Case 1152 and the
arbitral precedents that preceded that decision that there exists no
provision in the collective agreenent as presently worded that
ensures that the nmost senior qualified enployee will be assigned
overtime responsibilities, the trade union has subnitted another
grievance all eging the sane wrongdoing. At nost the collective
agreenent may inpose is the requirenment that the enployer be fair in
the exercise of its prerogative in assigning overtine.

In the particular circunstances of this case the enployer had adopted
the practice of assigning flagnman's duties on an overtine basis to
the i ncunbent enpl oyee who di scharged those functions during the
course of the regular shift.

The evi dence disclosed that the grievor was the beneficiary of this
practice both before and after the period that the all eged breach of
the agreenent arose. In ny view he has no conplaint if another

enpl oyee is granted the sane benefit in simlar circunstances.

The grievance is accordingly denied.

DAVI D H. KATES,
ARBI TRATOR



