CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1185
Heard at Montreal, Tuesday, February 14, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Atlantic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Machi ne Operator E. Senecal submitted his Tine Report for the period
January 14-27, claimng 12 hours P.0.T. for Sunday, January 16, 1983
a day he did not work. Follow ng an investigation, Machine Operator
E. Senecal was disnissed fromthe service of the Conpany on March
11, 1983 "....pour avoir falsifie votre rapport de tenps

suppl enentaire (inprinme 294) et votre feuille de tenps (inprinme 47)
pour |la journee du 16 janvier 1983."

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. The overtinme claimof 12 hours was account a junior Mchine
Operator was called instead of M. E. Senecal

2. That he be reinstated with all his seniority rights and be
paid his regular rate of pay from date of dism ssal

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) H. J. TH ESSEN (SGD.) J. L. FORTIN

Syst em Federati on Acting Ceneral Manager
General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

B. A Deners - Supervisor Labour Rel ations, CPR, Mntrea

J. H Blotsky - Asst. Supervisor, Labour Relations, CPR
Mont r ea

R. A, Col quhoun - Labour Relations Oficer, CPR Mbntrea

D. J. David - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BME
O tawa
L. Di Massi npo - Federation General Chairman, BMAE, Nbntrea



R. Gaudreau - Vice-President, BME, Otawa
G Val ence - General Chairman, BMAE, Sherbrooke
E. Senecal - Gievor

AWARD OF THE ARBI TRATOR

The grievor, Machine Operator E. Senecal was termnated for his
all eged falsification of his tinmekeeping report clainmng he had
wor ked 12 hours overtinme when he clearly had not worked that tine.

This grievance arose out of the grievor's conplaint that he had been
by- passed for an opportunity to work overtinme on Sunday, January 16,
1983. When he learned that a | ess senior enployee, M. CGendron, had
been sel ected i nstead of himhe approached Track Mintainer Foreman
Rossi gnol for his advice. M. Rossignol was the foreman on duty when
the calls were nmade inviting enpl oyees to work overtime on January
16, 1983 to clear snow. M. Rossignol is a nenber of the bargaining
unit.

At no tinme did the grievor present a grievance, as contenpl ated by
the coll ective agreenent, claimng breach by the enployer of his
overtime privileges.

There is a very serious conflict in the evidence. The enployer
stated in its brief that when M. Senecal approached M. Rossigno
the latter advised the grievor to consult with M. Lapierre,

Assi stant Roadmaster or M. Charette, Roadmaster, for the purpose
presumably of lodging a grievance. It was al so suggested that M.
Rossignol directed the grievor to discuss the matter with his trade
uni on representative.

If M. Senecal was given such advice it is clear that he did not
followit. Rather he submitted a claimfor overtine on the Enployees
Daily Overtinme Report (Form 294) and repeated the claimat a |ater
date on his Tinmekeeping Report. At no place does it appear on those
docunents that he is claimng the stated hours as overtinme for having
been bypassed.

M. Senecal stated that when he approached M. Rossignol for advice
he asked whet her he should put in a claimfor overtine. M.
Rossignol is alleged to have said that he would not have a chance of
havi ng passed by the enployer, or words to that effect. M. Gagne
is alleged to have overheard the conversation and he advised himto
try anyways. Accordingly, the grievor adnits that he filed the
required forns pursuant to his overtinme claim The grievor has nade
such clains for overtine when he has worked the overtinme hours in
guestion on approximately twenty occasions in the past.

It appears that in due course the grievor's claimfor overtine was
intercepted by M. Rossignol. The alleged fraud comritted by the
gri evor was exposed thereby culmnating in his disn ssal

The arbitral precedents clearly establish that falsifying tinekeeping
reports with a viewto extracting the paynment of nonies fromthe

enpl oyer is treated as tantanount to theft and will warrant an

enpl oyee's dism ssal. Moreover, it seens irrelevant to the conmmitta
of that infraction if the enployee was notivated by the enployer's



al l eged violation of the collective agreenent. | can conceive of no
mtigating circunstance that would warrant an enpl oyee's breach of
trust in securing a benefit allegedly wongly denied himby his
enployer. Trite as it mght appear such wongs should be renedi ed by
recourse to the grievance procedure.

The dilemma | amfaced with in this case is whether the grievor
deliberately intended to falsify his tinekeeping records in order to
perpetrate a fraud. 1In this regard M. Rossignol played a key, if

not essential role, in dealing with the grievor's conplaint. Nowhere
in the material adduced before ne was it substantiated that M.

Rossi gnol advised the grievor to seek the counsel of M. Lapierre,

M. Charette or his trade union representative for the purpose of

di sposing of his conplaint.

What the grievor did ask M. Rossignol is whether he should put in a
claimfor overtinme. M. Rossignol may very well have assuned that
the grievor neant to ask whether he should | odge a grievance. M.
Senecal ' s question may have inspired the response that was ascri bed
to himby the enployer in its brief. M. Rossignol's interview
report however does not disclose this advice to have been
comuni cat ed.

On the other hand, M. Senecal stated before ne that M. Rossigno
did not give himany encouragenent in his making a claim His
col | eague, M. Gagne, told himto try anyway. It is clear that M.
Senecal perceived, Whatever his intentions, that any claimhe would
enter should be made on his tinekeeping forns. It is ironical that
the very person fromwhom M. Senecal sought advice was responsible
for apprehending himduring the course of the grievor's alleged
fraud. Was this coincidence brought to M. Rossignol's attention
during the course of the investigation? Was he asked what advice he
in fact gave the grievor? |If the grievor expressed the intention to
M. Rossignol of naking a claimfor overtine did he really nean by
way of a grievance? Wuld the grievor purposely nmake a fradul ent
claimfor overtinme and discuss it with his supervisor beforehand?

I honestly do not know whether the grievor, on the material before
me, intended to defraud the enployer or was sinply so ignorant that
he did not know that the grievance procedure was the appropriate
avenue to follow. | do agree with the trade union to this extent.

If the grievor intended to defraud the enployer, he certainly

exhi bited a nost stupid way of going about achieving that end.
Surely, you do not discuss the making of a false claimw th your inm

edi ate supervisor if skullduggery is your ultinmte objective. In
brief, I amnot satisfied that the grievor intended to defraud the
enpl oyer.

Because of the grievor's failure to launch an appropriate grievance
(for which I hold his trade union representative in large part
responsi ble) | propose to direct the grievor's reinstatenent
forthwith and to treat the period between his alleged di scharge and
his reinstatenent as an unpaid | eave of absence. The grievor is to
retain his seniority and other benefits during that period. | shal
remain seized in the event of difficulty in the inplementation of
this award.



DAVI D H. KATES,
ARBI TRATOR.



