CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1189
Heard at Montreal, Wednesday, February 15, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

DI SPUTE:

The Uni on contends that the Conpany violated Section 23.3, Wage
Agreenent 41 in not providing suitable quarters for sleeping and
eating at Perdue, Sask. for Trackman M. R \Way and being asked to
vacate the living quarters he was using.

EMPLOYEES' STATEMENT OF | SSUE:

M. R Way be reinbursed expenses incurred for alternate
accommodat i on from February 13, 1983, onward, until suitable
quarters supplied by the Conpany.

FOR THE BROTHERHOOD:

(SGD.) H. J. TH ESSEN
Syst em Federati on
General Chairman.

There appeared on behalf of the Conpany:

R. D. Fal zarano - Asst. Supervisor Labour Relations, CPR,
W nni peg
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
O tawa

L. Di Massi npo - Federation General Chairnman, BMAE, Montreal

R. Gaudreau - Vice-President, BWE, Otawa

E. J. Smth - General Chairman, BMAE, London

AWARD OF THE ARBI TRATOR

The conpany has chall enged the arbitrability of the trade union's
grievance for its failure to conply with the appropriate tine limts
for reference of the said grievance at the fourth level of the

gri evance procedure.



As | understood the evidence when M. R D. Fal zarano, Assi stant
Supervi sor, Labour Relations, received the grievance at the fourth

Il evel (incidentally within the required time limt) he objected to
its lack of specific information upon which he could base a response.
He requested particulars of General Chairman W H. QO son for the

pur pose of enabling the enployer to deal with the grievance. M.

O son agreed to conply with that request. He also wote M.

Fal zarano on June 25, 1983, a letter requesting an extension of the
time limts under Step IV of the grievance procedure. More
particualrly he stated "...1 would assunme that you are in agreenent
to extend the time limts on this Step IV to July 31, 1983, under the
provi sions of Clause 18.11".

M. Fal zarano conplied with M. O son's request and extended the tine
limts to July 31, 1983. In due course M. O son failed to neet that
deadline and by letter dated August 8, 1983, requested an extension
of the tinme limts to Septenber 6, 1983. That request was rejected.
Article 18.9 of the collective agreenent reads:

"18.9 A grievance notprogressed within the

time limts specified shall be considered
settled on the basis of the |last decision

and shall not be subject to further appeal
Where a decision is not rendered by the
appropriate officer of the Conpany within

the tinme limts specified, the grievance may

be progressed to the next step in the grievance
procedure, except as otherw se provided in

Cl ause 18.10."

Whet her | would have treated the grievance as "tinely" when it was
initially presented to M. Fal zarano at Level |1V of the grievance
procedure becane an academni c consideration in light of M. O son's
reply to the enployer's request for information. The enployer's
representatives and the trade union both viewed the grievance as
unperfected at the tinme of its initial presentation at Level IV. M.
O son undertook to conmply with the tinme limt for the presentation of
the requested information in order that the "grievance" treated as
such at that level. He failed to conply with that tinme limt and
nmust accordingly accept full responsibility for that |apse. The

enpl oyee in light of Article 18.9 of the collective agreenment was
thereby entitled to treat "the grievance" as settled in accordance
with its reply at Level 3 of the grievance procedure.

For purposes of clarity had parties not treated the enpl oyee's
request for information as an unperfected grievance at Level |V of
t he grievance procedure then a different conclusion may very wel
have resul ted.

For the foregoing reasons, this grievance is not arbitrable.

DAVI D H. KATES,
ARBI TRATOR



