C?NADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1191
Heard at Montreal, Wednesday, February 15, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE
Dl SPUTE:

On February 22, 1983, M. G Surina was called for the position of
Extra Gang Foreman on the Alberta No. 1 Tie Gang. On February 25,
1983, he was released fromthis position on nedical grounds.
EMPLOYEES' STATEMENT OF | SSUE:

The Union contends that M. G Surina should not have been rel eased
and denoted to a | esser position of Miintainer Gade II.

The Union further contends he be reinstated to his forner position of
Extra Gang Foreman and paid the difference in total conpensation from
February 25, 1983 and onward. The difference being what he woul d
have earned and the wages he made, both based on total conpensation.
FOR THE BROTHERHOOD:

(SGD.) H. J. TH ESSEN
Syst em Feder ati on General Chairman

There appeared on behalf of the Conpany:

F. R Shreenan - Supervisor Labour Relations, CPR, Vancouver

D. N. MFarl ane - Asst. Supervisor Labour Rel ations, CPR,
Vancouver

R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
O tawa

L. Di Massi no - Federation General Chairnman, BMAE, Mbontreal

R. Gaudr eau - Vice-President, BMWE, Otawa

E. J. Smth - General Chairman, BMAE, London

AWARD OF THE ARBI TRATOR

The conpany has questioned the arbitrability of the grievor's claim
to entitlement to be called for the position of Extra Gang Foreman on
the Alberta No. 1 Tie Gang.



It is common ground that Arbitrator J. F. W Weatherill sustained the
enpl oyer's assertion that the grievor was unfit owing to his diabetic
condition, to assunme the position in a Supplenmental Award dated May
10, 1983, nmmde to his original award in CROA 1012 dated Novenber 10,
1982. Accordingly, based on that award, the enployer submts that
the Arbitrator's finding with respect to the grievor's unsuitability
was res judicta and that sane issue ought not to be relitigated

bef ore me.

It is also common ground that no change in the grievor's nedica
condition was alleged to have occurred since the Arbitrator's finding
with respect to the grievor's unsuitability.

The sol e argunent raised by the trade union in answer to the

enpl oyer's subm ssion that res judicata ought to apply was the
argunent that Arbitrator Watherili inproperly assuned jurisdiction
to determine the grievor's nedical suitability in the Supplenenta
Award. The circunstances initiating that decision pertained to a
di spute over the quantum of conpensation to which the grievor was
entitled arising out of the Arbitrator's first award.

I ndeed, the objection nade by the trade union in these proceedi ngs
was made before Arbitrator Weatherill and was noted in his
Suppl enent al Awar d:

"At the second hearing, the Union sought to limt the
hearing to the question of"conpensation”, and sought
to have the matter adjourned as to any nedica
evidence. It also sought the right to present its own
such evidence at a later hearing. This request was
opposed by the Conmpany. In ny view, it should not be
al l omed. The question of conpensation (subject to the
exception to be noted bel ow) necessarily involves the
determination that the grievor woul d have worked. The
Award specifically indicated that no determ nati on was
made as to the grievor's actual ability to do the job
now i n question, and nade it clear that it was open to
the Conpany to address the matter.

Further, the Union was aware of the Conpany's
position, and of the fact that medical evidence would
be adduced, well in advance of the hearing. The

nmedi cal issue was of the essence, and the adjournnment
woul d not be proper in the circunstances."

In effect the trade union is requesting that | reverse Arbitrator

Weatherill's ruling rejecting its objection to entertaining evidence
with respect to the grievor's nedical unsuitability to occupy the
position. This, | cannot do. The Arbitrator nade his decision with

respect to the relevancy of the grievor's nedical fitness as an
incident to deternmining the i ssue about the quantum of conpensation
the grievor ought be paid as a result of his original award. Not
only would it be inproper for this Arbitrator to second guess another
Arbitrator in a different proceeding on a question relevant to that
proceedi ng but, for what it is worth, Arbitrator Weatherill was
correct in making that particular ruling. Accordingly, the trade



uni on' s subm ssion nust be rejected.

| am satisfied that res judicata ought to apply with respect to the
grievor's unfitness to performthe duties of the position. The
grievance is not arbitrable.

DAVI D H. KATES,
ARBI TRATOR



