CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1198
Heard at Montreal, Thursday, February 16, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Paci fic Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

M. 0. Russo, Extra Gang Foreman was dismi ssed for failing to ensure
the North Main Track Switch at Wessex lined for main track and | ocked
when not in use, resulting in damage to equi pment, Mle 34.9 Red Deer
Subdi vision. Violation of U C 0.R 104 paragraph 2 and Mi ntenance
of WAy Rul es and Instructions, Safety Rule 12, March 23, 1983.

JO NT STATEMENT OF | SSUE:

The Union contends that dism ssal is not warranted and reasonabl e
denmerits woul d have been sufficient.

The Union further contends that he be reinstated with all his
seniority rights and benefits be restored.

The Conpany denies the Union's contentions.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H J. THI ESSEN (SGD.) L. A HLL

Syst em Federati on General Manager

General Chai rman Operation and Mi nt enance

There appeared on behal f of the Conpany:

F. R Shreenan - Supervisor Labour Rel ations, CPR, Vancouver

M M Stroick - Superintendent, Calgary Division, CPR, Calgary

D. N. McFarl ane - Assistant Supervisor Labour Relations, CPR
Vancouver

P. E. Tinpson - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairnman, BMWE
Ot awa

L. Di Massi no - Federation General Chairman, BMAE, Nbntrea

R. Gaudr eau - Vice-President, BME, Otawa

E. J. Smth - General Chairman, BMAE, London

AVWARD OF THE ARBI TRATOR



On the norning of March 23, 1983, at approximately 10:50 am after the
crew under Extra Gang Foreman Russo's supervision had conpl eted

| oadi ng equi pnment on several cars stationed on a storage track

i medi ately adjacent to the main track at Wessex Station, Foreman
Russo directed M. W Nuss, Crane Operator, to proceed northwards
with crewto distribute the equipment. As Crane Operator Nuss
proceeded as directed Trackman D. Gal | augher was about to reline the
North Main Line Switch for main Iline use and to | ock the same. At
that time Foreman Russo directed Trackman Gal | augher to | eave the
switch as they would be back in about ten minutes. M. Gallaugher
followed his foreman's direction and entered the car

There is no dispute that at that nonent M. Russo violated Rule 104,
Paragraph 2 of the U C.0.R and Safety Rule 12 of the Maintenance of
Way Rul es of Instructions which read as foll ows:

"104 Switches nmust at all tinmes be secured, Miin
Track switches nust be lined and | ocked for main
track when not in use. Yard switches that are
equi pped with | ocks, must be lined and | ocked for
normal position after having been used.

12 Al main track switches, except those under
control of swi tchtenders, must be | ocked and ot her

swi tches secured when not in use. |Imediately upon
closing and locking a main track switch, the enployee
doi ng so nust test the lock to see that it is
secured, exam ne the closed switch point to be sure
that it fits properly, and observe the target or
light to know that the switch is properly lined."

As Crane Operator Nuss preceeded the crew under Forenman Russo's
direction began to distributethe equipnent. At nileage 37.0
Conductor C. Johnson of Dayliner Train 194 requested perm ssion to
enter Foreman Russo's work area. At that point Foreman Russo was
closer to the Home G| Spur at mleage 37.1, than to Wssex so he
decided to clear Train 194 at the Honme G| Spur. It was fromthis
spur that M. Russo authorized Train 194 to proceed through his work
[imts.

Train 194 is alleged to have been travelling at 60 nph in a 30 nph
zone. As it passed Mleage 37.1 M. Russo then realized that he had
not closed the switch at Wessex. At approximately 10:59 am Train 194
lurched onto the storage track at Wessex and collided with four
stationary enpty tank cars on that track

The collision resulted in the deaths of four passengers and of the
Engi neman of Train 194. Nine other persons were injured and

consi derabl e damage was caused to property. There is no dispute with
the findings of the CTC investigation into the accident. That is to
say, "the accident clearly would not have happened if the North Min
Track switch at Wessex had been handled in accordance with the

requi renents of the Uniform Code of Operating Rules...." It was

al so concluded that the manner in which Train 194 was operated
contributed to the severity of the accident.



Foreman Russo has admitted his direct responsibility for failing to
adhere to the Uniform Code of Operating Rules. The conpany has
di smssed M. 0. Russo for his m sconduct.

The only issue in this case is whether | am prepared to substitute a
nore noderate penalty for the grievor's infraction. There is no

di spute that the grievor during his eight year career with the
conpany had an unbl em shed record and was a val ued enpl oyee.

The underlying reasons for the conmpany's decision to disnmiss is that
it can no longer trust the grievor to undertake the duties of his
position. He engaged in a deliberate, preneditated, calcul ated
violation of the rules. In this regard had the violation of the rule
constituted a tenporary |apse such as his forgetting to adhere to the
rules at the tinme the crew left the Wessex Station, different

consi derations may have applied. But because M. Russo consciously
addressed hinmself to the unlocked switch and decided to | eave it open
until a later time his negligence was unforgiveable.

| amsatisfied that the grievor's actions descri bed herein
represented a tenporary |apse which M. Russo has admtted was

i nexcusabl e Al though the grievor consciously addressed hinself to the
unl ocked switch at the tinme the crane left Wessex | cannot find that
his violation of Rule 12 in so doing was cal cul ated, deliberate and
premeditated. His actions were clearly to the contrary. M. Russo
at all material tines intended to close that switch. The |apse when
it occurred was del ayed until after he unfortunately had given Train
194 cl earance to enter his work area. At that time the mental | apse
occurred that constituted the direct cause of the accident.

I am satisfied nonetheless that the enployer has a |legitinnate cause
to be distrustful of the grievor's continued enploynent in the
position of Extra Gang Foreman. He violated his supervisory
responsibilities in two significant instances. The first pertained
to his direction to Trackman Gal | augher to defer closing the switch
the second pertained to his clearing Train 194 through his work area.
For these reasons the enployer had cause to renpve himfromthe
position of Extra Gang Foreman.

I am not satisfied however that the grievor's enploynent should have
been termnated. |In light of his unblem shed record and in having
regard to the handling of Train 194 in contributing to the severity
of the accident, the grievor should be given another chance to

vindi cate hinmself as a val ued enployee. | amcontent that his
denotion to the position of trackman effective forthwith on the
receipt of this award is a sufficiently just penalty in the
circunstances. In that capacity the grievor will be working under

t he supervision of another foreman. |In this regard the enployer's
di strust of the grievor's continued enploynent nay be sonewhat
alleviated. Moreover, in due course the enployer may be sufficiently
persuaded to restore the grievor to a nore responsi bl position.

The enpl oyer's decision to discharge should be varied accordingly.

DAVI D H. KATES,
ARBI TRATOR






