CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1204
Heard at Montreal, Tuesday, March 6, 1984

Concer ni ng
VI A RAI L CANADA | NC.
and

CANADI AN BROTHERHOOD OF RAI LVWAY

TRANSPORT AND GENERAL WORKERS
DI SPUTE:
Di scharge of K. Sing, Take Qut Attendant, VIA Atlantic.
JO NT STATEMENT OF | SSUE:
On Cctober 11, 1983, M. Sing attended a hearing in connection with
irregularities in the collecting, reporting and remtting nonies

whi | e assigned as Take Qut Attendant on the follow ng trains and
dat es:

Train Dat e

606 Apri | 26, 1983
601 July 26, 1983
604 August 5, 1983
604 August 18, 1983

Arising out of the hearing were allegations that the grievor
collected sales tax from Police Oficers which were not remtted.

As a result of the hearing, M. Sing was discharged.

The Brot herhood contends the di scharge was based on word of nouth
evi dence without giving consideration to the grievor's position as
Local Chairman, and request reinstatenent without | oss of seniority
and conpensation for |oss of earnings.

The Corporation naintained the discipline was warranted and rej ected
t he Brotherhood' s request.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON
(SGD.) TOM McGRATH (SGD.) A GAGNE
Nat i onal Vi ce-President Director, Labour Rel ations

There appeared on behalf of the Corporation:

Andre Leger - Manager, Labour Rel ations, VIA Rail Canada,
Mont r ea

D. J. Matthews - Manager, Human Resources, VIA Rail Canada,
Monct on



C. 0. Wite - Labour Rel ations Assistant, VIA Rail Canada,

Montrea
And on behal f of the Brotherhood:
W C. Vance - Regi onal Vice-President, CBRT&GW Mbncton
Garry Mirray - Representative, CBRT&GW Moncton
Les Brown - President, Local 333, CBRT&GW Hali fax
Ken Si ng - Grievor, CBRT&GW Halifax

AWARD OF THE ARBI TRATOR

The grievor, M. K Sing, was discharged for the m sappropriation of
funds while perform ng the duties of Take Qut Attendant on April 26,
July 26, August 5th and August 18, 1983.

Apparently, the grievor while in the course of serving custoners on
the Halifax to Sydney run would charge custoner's sales tax of 10% on
the sales of food above $4.00 but did not record the anpbunt of tax on
his sales invoices. On each of the days in question the grievor
served CN Police Investigators food in excess of $4.00. On sone of
those occasions the price of the food purchased approxi mated the cost
of the itenms inclusive of sales tax. The appropriate invoices filled
out by the grievor did not reflect the sales tax charged to the
custoner. On other occasions the nonies charged the officers were
correct.

The grievor denied that he woul d charge the custoner sales tax at

all. He clainmed that owing to the pressures of his position he would
simply cal cul ate an approxi mate anount for the itenms sold without

i ncluding the sales tax. He conplained that the conpany offered him
no assi stance by way of cash registers or calculators to determ ne

t he exact anount of a sale. The anmount the grievor allegedly denied
the tax authorities was a nom nal anobunt. The issue before nme is
whet her the grievor intended to m sappropriate for his own use nobnies
that shoul d have ot herw se have been directed towards the provincia
sal es tax authorities.

The evidence indicated that Take Qut Attendants generally do not
charge or record the appropriate sales tax on itens sold. The

evi dence denonstrated that the grievor would often charge inexact and
approxi mate anounts for the goods that were purchased by custoners.
At tinmes the nonies charged were both bel ow and above the required
amounts. | ndeed, on sone occasions the anpbunts were closer to the
noni es required for the purchases plus sales tax than the nere
purchases thensel ves. However, those purchases with the sales tax
added woul d only represent a snmall percentage of the transactions
conpl eted by the grievor during the course of a shift. In many

i nstances shown in the affidavits filed by the CN Police, the correct
anounts were shown for the purchases that were nmade

Al t hough | have serious reservations as to the grievor's intentions |
am prepared, based on the naterial before nme, to give himthe benefit
of the doubt. | amsatisfied that the grievor in nmentioning the

sal es tax charged to custoners often did so in order to disguise his
haphazard method of arriving at an appropriate anount for the
purchase of the food items. H s |ong, unblenished record of honesty
wi th the conpany, however, belies any conclusive intention to

m sappropriate for his own use, what appears to be such paltry



amounts of noney.

Owi ng to the manner the grievor has discharged his responsibilities
of Take Qut Attendant, he should be reinstated to the position he
held at the tinme of his discharge, but w thout conpensation or other
benefits. Save to that extent, the grievance shoul d succeed.

DAVI D H. KATES,
ARBI TRATOR



