CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1216
Heard at Montreal, Wednesday, March 7, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discipline assessed Loconotive Engi neer A. R Janes,
Toront o, August 2, 1982.

JO NT STATEMENT OF | SSUE:

On August 2, 1982, M. A R Janes was enpl oyed as Loconotive

Engi neer on Train 218, operating South Parry to MacM Il an Yard via
Branmpton Internodal Terminal. At Doncaster, M. Janes requested to
eat at MacM Il an Yard which request was refused by the Trai nmaster
On arrival at MacMIlan Yard, after making the required set off and
prior to departing for Branpton Internodal Terminal, Loconotive
Engi neer Janes insisted on eating and was instructed by the

Trai nmaster on two occasions to depart MacM |l an Yard. Train 218
departed after a delay of 15 m nutes.

An investigation was conducted and Loconptive Engi neer A, R Janes
was assessed 15 demerit marks for inproper conduct while enpl oyed as
Loconmoti ve Engi neer, Train 218, at MacM Il an Yard, August 2, 1982.

The Brot herhood appeal ed the discipline on the grounds that it was
unwar r ant ed.

The Conpany declined the appeal

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD.) P. M MANDZI AK (SGD.) M DELGRECO
Gener al Chai r man FOR: Assi stant

Vi ce- Presi dent,
Labour Rel ati ons
There appeared on behal f of the Conpany:

C. Bl undell - System Labour Relations Oficer, CNR
Mont r ea

W Coughlin - Manager Labour Rel ations, CNR, Mbntrea

S. L. Pound - Asst. Superintendent, MacM Il an Yd. CNR
Toronto

H. Korolik - General Yardmaster, MacM Il an Yd. CNR

Toronto



And on behal f of the Brotherhood:

P. M Mandzi ak - General Chairman, BLE, St. Thonms

AWARD OF THE ARBI TRATOR

The conflict in this case pertains to whether an enployee is entitled
to assert a perceived right under the collective agreenent rather
than obey a direct order of his ianmediate supervisor to engage in a
work related duty. |In this particular case, the grievor clained
entitlement to go on a nmeal break pursuant to Article 87 of Agreement
1.1 at a tinme when his supervisor Trainmaster W I ki nson, insisted
that he deliver his diesel unit to the MacMIIlan Yard Di esel Shop

In this particular circunstance the grievor insisted on going over
the head of his i mediate supervisor to consult with Superintendent
Adair. Only after Loconotive Engi neer Janmes was directed by
Superintendent Adair to obey his inmediate supervisor was the
directive foll owed.

As has been stated in nunerous arbitral precedents the issue in these
cases is not whether the enployee is being deprived of a benefit
under the collective agreenment, nanely the grievor's entitlenent to a
meal break, but whether he is obliged to obey the directive of his

i medi ate supervisor and grieve any alleged prejudice as a result

t hereof under the collective agreenent at a later date. |In the
absence of a legitimte excuse, the duty remains on the enployee to
obey his supervisor's directive. Those excuses that nay be
characterized as legitimte pertain to whether an enployee, in
followi ng his supervisor's directive, would be engagi ng i n unl awf ul

or unsafe activity. |In the circunmstances described before me no such
excuse has been advanced.

In the particular circunstances described, | have no doubt that the
grievor was upset, owing to his nissed neal, with the directive of
his supervisor to conplete his task. He was without justification
however, in appealing to his supervisor's superior with a viewto
count er mandi ng an order that he was required to obey ianmediately. 1In
so conducting hinmself, the grievor attenpted w thout success to
denean his i mmedi ate supervisor and thereby mitigate his authority.
The only appeal available to the grievor upon receipt of the
supervisor's directive was recourse to the grievance procedure after
he conplied with the order. For that reason the grievor was patently
i nsubordi nate and thereby nerited the fifteen denmerit marks that were
i mposed.

For all the foregoing reasons the grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



