CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1217
Heard at Montreal, Wednesday, March 7, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discipline assessed Loconotive Engineer S. B. Rushton,
Toronto, Novenber 1, 1982.

JO NT STATEMENT OF | SSUE:

On Novenber 1, 1982, M. S. B. Rushton was enpl oyed as Loconotive
Engi neer on Train No. 542, a road switcher operating within a 30
mle radius of MacMIlan Yard. Upon arrival at MacM Il an Yard
Engi neer Rushton left Train 542 on Track York 1 instead of yarding
his train in "R' Yard.

An investigation was conducted and Loconotive Engineer S. B. Rushton
was assessed 10 denerit marks for failure to properly yard Train No.
542 as instructed by General Yardmaster, MacM Il an Yard, Novenber 1,
1982.

The Brot herhood appeal ed the discipline on the grounds the discipline
was not warrant ed.

The Conpany declined the appeal.

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.)P. M MANDZI AK (SGD.) M DELGRECO
General Chairman FOR: Assi st ant

Vi ce- Pr esi dent
Labour Rel ati ons.

There appeared on behal f of the Conpany:

G C. Blundell - System Labour Relations Oficer, CNR,
Mont r eal

D. W Coughlin - Manager Labour Rel ations, CNR, Mbontreal

S. L. Pound - Asst. Superintendent, MacM Il an Yd. CNR,
Toronto

H. Korolik - General Yardmaster, MacM Il an Yd. CNR
Toronto

And on behal f of the Brotherhood:



P. M Mandzi ak - CGeneral Chairman, BLE, St. Thonms
AWARD OF THE ARBI TRATOR

The principle in issue in this case is the very sane as discussed in
the previous case between the sane parties in CROA case 1216. The
only difference is the facts.

In this case Loconotive Engineer S. B. Rushton insisted on the
assertion of his rights under Article 68.4 of the collective
agreement to book rest after eleven or nore hours on duty. It
suffices for purposes of this case to assunme, but w thout necessarily
finding, that grievor conplied with all the prerequisites for booking
rest under Article 68.4.

Nonet hel ess, when he entered the bull pen area of the MacM Il an Yard
and was directed by Yardnaster Korolik to yard his train in the usua
manner, the grievor had no choice but to obey that directive. It
made no difference as to whether M. Korolik was acting to the
grievor's prejudice with respect to his perceived rights to book rest
under Article 68.4 of the collective agreenent. His first duty was
to obey M. Korolik's directive and grieve the propriety of that
order at a later date under the grievance procedure.

Unli ke CROA case 1216, the provision of the collective agreenent that
the grievor sought to assert may very well have pertained to a safety
issue owing to his fatigue after eleven hours on duty. It is clear
that the "safety" of Loconotive Engi neer Rushton may very well have
been argued by the trade union as a legitinate exception to "the obey
now, grieve later rule". But it wasn't. On the material before ne,
it was denpnstrated that the sole reason the grievor insisted on
chal l enging his supervisor's direction was in order to neet a
personal commitnent. The safety issue was not a rel evant
consideration in the grievor's desire to flout his supervisor's
directive to yard his train.

As a result, | have not been given any reason to alter the enployer's
decision to inpose a penalty of ten (10) denerit marks for the
grievor's insubordinate action. The grievance is accordingly deni ed.

DAVI D H. KATES,
ARBI TRATOR



