CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1218

Heard at Montreal, Thursday, March 8, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
AND

(RCTC) RAIL CANADA TRAFFI C CONTROLLERS

EX PARTE
DI SPUTE:
The participation of the RC.T.C. inthe CR 0.A.
COVPANY' S STATEMENT OF FACT:

Under date of June 29, 1983, the Rail Canada Traffic Controllers gave
notice in accordance with Section 20 of the Menorandum of Agreenent
establishing the Canadian Railway Office of Arbitration to the other
parties signhatory thereto and to the CGeneral Secretary of its
intention to withdraw fromthe C. R 0. A effective August 31, 1983.

Article 38.06.04 of the Current Collective Agreenent between the
parties provides that grievances not settled at Step 3 of the
grievance procedure may be referred by either party to the C R 0. A
for final and binding settlenent.

COVPANY' S STATEMENT OF | SSUE

It is the position of the Conpany that this contractual conm tnent
requires that both parties comply with the C.R 0. A Menorandum of
Agreenent in order to ensure that the procedure for final and binding
settlenent of disputes is preserved. The Conpany contends that the
R C.T.C. is bound by the terns of the Collective Agreenment to

mai ntain, in good standing, the nenbership with the C.R 0. A and
that, therefore, withdrawal fromthe C R 0. A can only take place
with the concurrence of both parties to the Collective Agreenment.

FOR THE COVPANY:

(SGD.) J. T. SPARROW
Manager, Labour Rel ations
CP Rai

Montreal, Quebec

There appeared on behal f of the Conpany:
D. V. Brazier - Assistant Vice-President, Industria

Rel ati ons, CPR, Montreal
J. W MCol gan - Labour Relations O ficer, CPR, Mntrea



And on behal f of the Union:

D. H Arnold - System Chai rman, RCTC, W nni peg
E. J. Yerex - National Chairman, RCTC, W nnipeg

AWARD OF THE ARBI TRATOR

Pursuant to Article 20 of the Menorandum of Agreenent dated Septenber
11, 1971, between the signatories establishing the Canadi an Rail way
Ofice of Arbitration the Rail Canada Traffic Controllers (RCTC)
notified the General Secretary of the CROA by letter dated June 29,
1983, of its intention to withdraw fromthe CROA effective August 31
1983.

This is an Ex Parte application filed by the conpany for a
declaration that the RCTC still remains bound, despite its efforts to
withdraw, to refer its unsettled grievances to the CROA once the

gri evance procedure under the prevailing collective agreenment has
been spent. To date there are several unsettled grievances between
the parties awaiting referral to arbitration. 1In support of its
position the conpany has relied upon Article 38.06.04 of the
col l ective agreenent which reads as foll ows:

"If the grievance is not settled at Step 3, it may
then be referred by either party to the Canadi an
Rai lway O fice of Arbitration for final and binding
settl enment w thout stoppage of work in accordance
with the rules and procedures of that Ofice. The
party requesting arbitration nust notify the other
party in witing within twenty-ei ght cal endar days
following receipt of the decision in Step 3, or the
due date of such decision, if not received. A
request for arbitration nmust be filed with the
Canadi an Railway O fice of Arbitration within
120 cal endar days of the date one party notified
the other of the intention to proceed to arbitration
with the grievance.™

The RCTC has challenged the jurisdiction of the present arbitrator
appoi nted pursuant to the Rules and Procedures of the CROA to
deternmine the issue of whether it is bound to refer its grievances to
the CROA for final disposition. In any event, the RCTC has taken the
position that it is no | onger bound by the Menorandum of Agreenent
governing the arbitrability of grievances affecting the participants
inthe CROAin light of its letter of withdrawal fromthe

or gani zati on.

The background facts precipitating this dispute are not chall enged.
The RCTC becane the successor trade union representative of a unit of
enpl oyees known as "tel egraphers" upon its certification by the
C.L.R. B. on Septenmber 4, 1981. The predecessor trade uni on (BRAC)
was a signatory to the Menorandum of Agreenent establishing the
C.RO.A as the ultimte arbitral authority for unsettled grievances.
BRAC was al so the signatory to a collective agreenent with the
conmpany containing Article 38.06.04 that provided for the referral of



unsettled grievances "to the C.R 0. A for final and binding
settlenment...in accordance with the rules and procedures of that
Ofice".

Despite the efforts of the RCTC to change the prevailing procedures
for the arbitration of unsettled grievances at the parties' |ast set
of negotiations these efforts proved unsuccessful. |n due course a
renewed col | ective agreenent was entered into containing the sane
Article 38.06.04 and the requirenment that either party refer
unsettled grievances to the CROA "in accordance with the rules and
procedures of that office".

| am satisfied that notwi thstanding the RCTC s letter of w thdrawa

fromthe CROA it was still bound by operation of Article 38.06.04 of
the collective agreenent to submt, as it deened fit, unsettled
grievances "for final and binding settlement” to the CROA. | do not

hold, in light of its letter of withdrawal, that the RCTC need
necessarily retain "menbership” in the CROA and participate in the
busi ness affairs of that organization. But so long as the collective
agreenent dictates the procedure for the resolution of unsettled
grievances by recourse to the CROA then the RCTC still remains bound
to adhere to the provisions of its own agreenent. That is to say,
the RCTC nmust continue to refer its unsettled grievances to the CROA
as prescribed by Article 38.06.04 "in accordance with the rules and
procedures of that O fice".

Insofar as the RCTC s challenge to this arbitrator's jurisdiction to
deternmine the issues placed before nme is concerned, | am satisfied
that both the arbitration procedures governing the CROA and the

rel evant provisions of The Canada Labour Code Part V confer that
authority. \What | have been told (and there is not dispute here) is
that several unsettled grievances between the parties are awaiting
referral to arbitration. The RCTC is resisting the referral of these
gri evances "in accordance with the rules and procedures" of the CROA.
In this regard, the Arbitrator appointed by the CROA is seized of the
jurisdiction to deternine disputes pursuant to Article 4(A) of the
Menmor andum of Agreenent "respecting the neaning or alleged violation
of any one or nore of the provisions of a valid subsisting collective
agreenent...." Mor eover, paragraph C of Section 157 of The Canada
Labour Code enpowers a properly seized arbitrator to determ ne

whet her the grievances referred to the CROA are properly
"arbitrable". This is exactly the jurisdiction | have purported to
exercise in this particular situation.

In the result | have determ ned pursuant to Article 38.06.04 of the

col l ective agreenment that the RCTC still remains bound by the
provi sions of "the rules and procedures” of the CROA with respect to
the "arbitrability" of unsettled grievances. |In short, | can discern

no restriction to ny jurisdiction, provided ny interpretation is
correct, in defining the mutual obligations of the parties with
respect to the procedures for the arbitration of their outstanding
gri evance disputes as contained in the subsisting collective
agreenent .



DAVI D H. KATES,
ARBI TRATOR.



