CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1219

Heard at Montreal, Thursday, March 8, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN Rai |l Division)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of 10 denerit marks assessed the record of Yard Foreman E. P.
Weston of Sarnia, Ontario.

JO NT STATEMENT OF | SSUE:

On Novenber 2, 1981, M. E. P. Weston sustained a personal injury
during his tour of duty as Yard Foreman.

Foll owi ng an investigation, Yard Foreman E. P. Weston was assessed 10
denerit marks, effective November 2, 1981 for:

"Violation of U C.0.R General Rule M
resulting in personal injury, Sarnia Yard."

The Uni on appeal ed the assessnent of 10 denerit marks on the grounds
that it was unjustified.

The Conpany declined the appeal.

FOR THE UNI ON: FOR THE COMPANY:
(SGD. W G SCARROW (SGD) D. C. FRALEIGH
General Chai r man Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:

D. W Coughlin - Manager Labour Rel ations, CNR, Montreal

G C. Blundell - System Labour Relations Oficer, CNR
Mont r eal

W P. Byers - Asst. Superintendent, CNR, Sarnia

R. B. Janeson - Trai nmaster, Toronto Union Station, CNR,
Toronto

And on behal f of the Union:

W G Scarrow - General Chairman, UTU, Toronto
R. A, Bennett - General Chairman, UTU, Toronto

AVWARD OF THE ARBI TRATOR



On Novenber 2, 1981, the grievor, Yard Foreman E. P. Weston, while in
the course of performng his duties at the Utility Yard in Sarnia,
Ontario, twisted his back in attenpting to handle the operating | ever
on car UTLX 81531. As a result he aggravated a chronic back
condition that originated with an injury he incurred in 1977.
Following the injury the grievor was taken off his regular assignnent
and assigned light duties for several days. M. Wston was assessed
10 denerit marks for his alleged violation of UCOR CGeneral Rule "M
whi ch reads as foll ows:

"M  Enpl oyees nust exercise care to avoid
injury to thensel ves or others. They nust

observe the condition of equi pnment and
the tools which they use in performng their
duties and when found defective will, if

practicable, put themin safe condition, reporting
defects to the proper authority.

They must not ride on top or sides of cars or
engi nes passing structures or obstructions at
any point at which there is restricted
overhead or side clearance and nust inform

t hensel ves respecting the | ocation of such

They must expect the nmovenent of trains, engines
or cars at any time, on any track, in either
direction.

They must not stand on the track in front of
an approachi ng engine or car for the purpose
of boardi ng sane.

They must be familiar with and be governed by the
Conpany's safety rules and instructions."

Much di scussi on was made at the hearing as to whether M. Wston's
approach to handling the lever at the time of his injury was in
accordance with common practice. Nonetheless it appears that
pursuant to the "informal" investigation conducted by Trai nmaster R
B. Janeson into the cause of the injury the grievor acknow edged in
writing that he had adopted an inproper and unsafe approach to
handling the | ever:

"I accept the conclusions reached by the Conpany,
but may initiate an appeal of the discipline in
accordance with the grievance procedure contai ned
in my collective agreenent.”

Accordingly the sole issue raised herein is whether 10 denerit marks
was an appropriate disciplinary response to the grievor's infraction
of UCOR Ceneral Rule "M'. In this regard the conpany has
denonstrated a | ong record of previous incidents for which the

gri evor had been assessed denerit marks for injury-rel ated
infractions of UCOR Ceneral Rule "M'. In the face of that record, |
am not persuaded that the grievor was treated unduly with respect to
his assessed penalty. Mdreover, the trade union has not



denmonstrated, by reference to an enployee with a |ike record, that
the grievor has been singled out or otherw se discrimnated agai nst

with respect to discipline.

For the foregoing reasons the grievance is deni ed.

DAVI D H. KATES,
ARBI| TRATOR.



