CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1221
Heard at Montreal, Thursday, March 8, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

DI SPUTE:

Cl ai m by the Brotherhood that the Conpany has violated both Article
8.1 of the Supplenental Agreenent dated 26 April, 1982 and paragraph
28.9 (1) of Article 28 of Agreenent 5.01 when it abolished seven
positions at its Cleaning Plant facilities at MacM Il an Yard,
Toronto, Ontario.

JO NT STATEMENT OF | SSUE

On 13 August, 1982, the Conpany abolished the positions of two

Cl assified Labourers and five | abourers at its Cl eaning Plant
facilities at MacM Il an Yard. The Brotherhood contends that these
positions were abolished due to a technol ogi cal, operational or
organi zati onal change instituted by the Conpany, and three nonths
notice was required pursuant to paragraph 8.1 of' Article 8 of the
Suppl enent al Agreenent dated 26 April, 1982. The Brotherhood al so
contends that the change involved the transi:er of the work of
fueling and heaters in insulated rail box cars from enpl oyees within
the bargaining unit to enpl oyees in another bargaining unit in

vi ol ati on of paragraph 28.9 (1) of Article 28 of Agreenent 5.01.

The Brot herhood requests that the seven positions abolished on 13
August, 1982 be re-instated and that the Conpany nake whol e any | oss
of wages or benefits sustained by Messrs. J. Flenming, E Longstaff,
I. Ferrante, C. Smith, D. Brighton, J. Shreeve and V. Vancardo. The
Brot herhood further requests that the work of fueling heaters in

i nsul ated box cars at MacM Il an Yard be perfornmed by nenbers of the
bar gai ni ng unit.

The Conpany has deni ed both requests.

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD.) TOM McGRATH (SG.) D. C. FRALEIGH
Nat i onal Vi ce-President Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:
W W WIson - Manager Labour Rel ations, CNR, Mntrea



S. A MacDougal d - System Labour Relations Oficer, CNR

Mont rea
J. Bart - Labour Relations O ficer, CNR, Toronto
J. Dunn - Labour Relations O ficer, CNR, Toronto
G Hurl but - Foreman, Car Dept. MacMIlan Yd., CNR
Toronto

And on behal f of the Brotherhood:

T. N. Stol - Representative, CBRT&GW Toronto
A M1 off - Local Chairman, CBRT&GW Toronto

AWARD OF THE ARBI TRATOR

In this grievance it was clearly established that the abolition of
the two classified |abourers and five |abourers' positions at the
Conpany's Cleaning Plant facilities at its MacMIlan Yard was caused
by "the fluctuations in traffic" occasioned by the downturn in the
conmpany's business. As such neither an operational nor an

organi zati onal change took place that would warrant as alleged by the
trade union the invocation of the notice provisions of paragraph 8.1
of Article 8 of the Suppl enental Agreement.

What the evidence did indicate, however, was that the two classified
| abourers whose jobs were abolished participated in fueling functions
as part of the performance of their overall duties and
responsibilities. This is acknow edged in part in the conpany's
reply dated February 14, 1983 to the trade union's allegation of a
violation of Article 28.9(1) of the General Agreenent:

"Al t hough the gang assigned to the forner
Yel | ow Route operation was involved in

nore than fueling, it mght be said that

its abolition was only feasible due to the
change in the fueling operation. To this
extent the Brotherhood's claimis allowed.

At this time we are only able to identify two
positions...."

The conpany at a later stage in the grievance proceedi ngs attenpted
to "cancel" its adnission nmade in the aforenentioned reply. It
cannot be all owed, however, to renege on its position. As a result,

| amsatisfied that the two classified | abourers' positions involved
in the refueling process were inproperly abolished and transferred to
Carnmen represented in a different bargaining unit. |In this regard
the conpany is obliged to give effect to its admi ssion and to restore
to the two i ncunbents occupying the classified | abourer's positions
their entitled jobs.

Insofar as the five | abourers are concerned | am satisfied that the
abolition of their positions had absolutely no application to any
organi zati onal change that would render rel evant any of the job
security provisions of the collective agreenent.

For the foregoing reasons the grievance is in part successful. |



shall remain seized for the purposes of inplenentation.

DAVI D H. KATES,
ARBI TRATOR.



