CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 1230
Heard at Montreal, Wednesday, April 11, 1984

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(EXPRESS DI VI SI ON)

and

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Claimof fifteen hours at pro rata rate of M. D. DeWl fe, Tractor
Trailer Operator, Mncton, N.B.

JO NT STATEMENT OF | SSUE:

On 20 April, 1983 a Canadi an National Express tractor hauling two
| oaded pup trailers was involved in an accident 420 km west of
Monct on. The danmmged tractor was unable to conplete the trip to
Monct on. The Conpany utilized a Speedway Express driver based in
Grand Falls, N.B. to haul the pup trailers to Moncton

The Brot herhood contends that the Conpany viol ated Appendi x X of
Agreenment 5.1 by not utilizing M. DeWlfe to performthis work. The
Conpany deni es the contention and has decli ned

paynent

of the claim

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) TOM McGRATH (SGD.) D. C. FRALEIGH
Nat i onal Vice President Assi stant Vi ce-President

Labour Rel ati ons.

There appeared on behal f of the Conpany:

S. A MacDougal d - Labour Relations Oficer, CNR Mbntrea
W W WIson - Manager Labour Rel ations, CNR, Mbntrea
B. Gazely - Human Resources Assistant, CNR, Toronto

And on behal f of the Brotherhood:

W C. Vance - Regi onal Vice-President, CBRT&GW Mbncton
Tom McGrath - National Vice-President, CBRT&GW Otawa

AWARD OF THE ARBI TRATOR

As the Joint Statement of |ssue indicates, a CN Express tractor
hauling two | oaded pup trailers was involed in an accident 420 Km
west of Moncton, N. B. Because the damaged tractor was unable to
conplete the trip the conpany contracted out the balance of the run



by using a Speedway Express driver and vehicle based in Edrmunston
N. B.

The trade union alleges that the conpany was in violation of the
contracting out provision contained in Appendix X of Agreenent 5.01
That is to say, because the grievor, M. D. DeWwlfe, Tractor Trailer
Operator, was on call as a spare and relief enployee at the tine in
question in Mncton, N B., the conpany was obliged to offer himthe
opportunity to conplete the trip. Accordingly, it is requested that
the grievor be conpensated for the hours nissed occasioned by the
wrongful contracting out of the work

As | have indicated in the past in CROA Case No. 1173, the enployer
has available to it several "l oopholes" in the contracting out

provi sion that enables it, in appropriate circunstances, to evade the
ultimate objective of the restriction contained in the collective
agreenent limting its use.

In this case the enpl oyer has resorted to each of these provisions to
justify its use of Speedway Express. Firstly, it was argued that the
matter was not arbitrable because the contracting out did not result
in an enployee "failing to hold work". Secondly, it was argued that
the contracting out, assum ng the dispute was arbitrable, fel
squarely within exceptions (3) and (5) of the letter of contracting
out. And, finally, it was argued that the enpl oyer's discretion to
contract out was unfettered by the provisions of Appendi x X because,
in the circunstances described, the conpany was confronted with an
"emergency". In this regard the contracting out provision reads:

"The conditions set forth above will not

apply in enmergencies....".

Even if the conpany's subm ssions should fail on its first and second
argunents, the third argunent is, in ny view, unassailable. Wat was
described in evidence was a vehicul ar accident that occurred during
the course of its regular run between Edmunston and Moncton. As a
result neither tractor nor driver were in any condition to conplete
the run. The two trailers containing cargo were undamaged and were
capabl e of being noved to their ultimte destination. Indeed, the
conpany was confronted with a deadline in reaching Moncton in order
that the cargo neet its pick-up for distribution to other centres.
The conpany, accordingly, assessed the situation and opted in favour
of utilizing a contractor.

Whet her the conpany's decision was prudent or inprudent is not in
i ssue. Whether it could have achi eved the sanme objective through use
of its own enployees is purely an academ c consi derati on.

What is significant is the fact that, on an objective standard, the
conpany was confronted with an enmergency situation. And, once an
energency situation was established the conpany's deci sion meking
functions in attending to that enmergency were |iberated from any
consi derations of Appendix X. In short, the conmpany did not violate
the contracting out provisions of the collective agreenent.

For that reason, alone, the grievance nust be deni ed.



DAVI D H. KATES,
ARBI TRATOR.



