CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1231
Heard at Montreal, Wednesday, April 11, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
(CN EXPRESS DI VI SI ON)

And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

DI SPUTE:

Request of M. T. Cunningham of Belleville, Ontario, for training to
become a qualified | ead hand war ehouseman.

JO NT STATEMENT OF | SSUE:

M . Cunni ngham was enpl oyed as a warehouseman from March 23rd unti
April 13, 1981. \When displaced he requested to displace a | ead hand
war ehouserman. The Conpany did not consider himqualified for the
position and declined his request. Hi s subsequent request to be
trained for this position was declined by the Conpany.

The Brot herhood contends M. Cunni ngham had suffered a substantia
reduction in pay and had the suitability and adaptability to be
trained for the position. The Brotherhood contends the Conpany's
denial of training was a violation of the provisions of Article B. 1
(iii) of the Special Agreenent dated Novenber 14, 1980. The Conpany
di sagr ees.

FOR THE BROTHERHOOD: FOR THE COVPANY
(SGD.) TOM McGRATH (SG.) D. C. FRALEIGH
Nat i onal Vi ce-President Assi st ant Vi ce-President,

Labour Rel ati ons.

There appeared on behal f of the Conpany:

W W WIson - Manager Labour Rel ations, CNR, Mbntrea
S. A. MacDougal d - Labour Relations O ficer, CNR Mntrea
B. Gazely - Human Resources Assistant, CNR, Toronto
B. L. dson - Labour Relations Oficer, CNR W nnipeg

And on behal f of the Brotherhood:

T. N Stol - Representative, CBRT&GW Toronto
Tom McGrat h - National Vice-President, CBRT&GW Otawa

AWARD OF THE ARBI TRATOR



Once the conpany concl uded that the grievor, M. T. Cunningham was
unqual ified to displace the incunbent who occupied the | ead hand
war ehouserman position at Belleville, Ontario, he was entitled to
train for that position unless, pursuant to Article B.1(iii) of the
Speci al Agreenment, the following criteria could not be net:

(1) he did not suffer a substantia
reduction in his rate of pay;

(11) he does not have the suitability and
adaptability to performthe duties of
the position; and

(111) he nust indicate a willingness to
work in the job for which he is trained
whenever vacanties exist.

The conpany has conceded that the grievor has satisfied the first
criteria for entitlenent to train for the | ead hand position. The
parties are apart on the second and third criteria.

On the issue of whether the grievor has the "suitability" and
"adaptability" to train for the position | amof the view that the
conpany has applied an unrealistic standard in determning this
aspect of the grievor's entitlenment. It nust be borne in mnd that

t he conpany had al ready concl uded that M. Cunni ngham was unqualifi ed
for the position. This conclusion has not been contested. The

i ssue, therefore is not whether the grievor fits the criteria for
qualifying for the | ead hand position as was expressed in the
conpany's brief but whether he exhibits the threshold requirenments of
suitability and adaptability to train in order to becone qualified.

In this context the question to be asked, having regard to the
grievor's experience, education and ability, is whether he has the
potential, after a reasonable training period, to beconme qualified.
If there exists sonme obvious inpairnent to his capacity to learn the
job after a reasonable training period then the company may concl ude,
wi th some assurance, that the grievor does not have either the
suitability or the adaptability to train. Accordingly, he would not
be entitled to the benefits of Article Bl (iii) of the Specia

Agr eenent .

Not hi ng that was adduced in evidence has convinced me however that
the grievor |acks the potential, having regard to his previous
experience, to master the new technol ogy required to performthe
position or to acquire the knowhow to performthe supervisory
functions demanded of a |ead hand. |In the absence of such evidence
to the contrary, | amsatisfied of the grievor's suitability and
adaptability to performthe duties of the position provided he is
given a fair and reasonabl e opportunity to train.

On the issue of whether the grievor is prepared to work on any vacant
| ead hand job for which he is trained, it seenms to ne, if there is
any doubt, that the appropriate question should be asked of M.
Cunningham He is certainly prepared to train for and occupy a |ead
hand position at Belleville. He has not been asked if that is the



limt of his ambition should he otherw se becone qualified.

The final obstacle raised by the conpany as to the grievor's
eligibility to train relates to his displacenent privileges should he
at a later date becone qualified. The conpany insists that the

| anguage of Article Bl (iii) restricts the grievor's eligibility,
once qualified, to filling a vacant position. The trade union, on
the other hand, has referred to a |l etter of understandi ng between the
parties that appears to have anended or altered the | anguage of the
coll ective agreenent. The relevant portion of the letter of
under st andi ng reads as foll ows:

"I'n such cases where enpl oyee training

has been arranged....the followi ng wll
apply:
(1) Such an enployee will not be considered

as having his position abolished or being

di spl aced until he has successfully conpl eted
the training, at which time, the conpany wll
pl ace himon a position for which trained."

I amof the view that the i ssue of whether or not a vacancy exists in
a lead hand position at the tine training is requeste should not

af fect an enployee's entitlenent to train provided the other criteria
of the Special Agreenent have been nmet. Nor does the letter of
under st andi ng necessarily nean, as the trade union suggested, that an
enpl oyee, once qualified, can bunp into any position he chooses. Al
the letter seens to indicate is that once an enployee, in the
grievor's circunstance, has been given the opportunity to train and
he has qualified the conpany nmust then place himin a position for

whi ch he has been trained. Whether the position for which
qualification has been nmet is vacant or occupied by a | ess senior

i ncun?ent is irrelevant to the grievor's entitlenent to be offered
the opportunity to train

Accordingly, since the grievor has nmet all of the criteria

required of himin order to be entitled to train for the | ead hand
war ehouseman' s position, the enployer violated his rights under
Article B.1 (iii) of the Special Agreenment. The enployer is
therefore directed to offer the grievor the opportunity to train as
request ed.

This is not a case where conpensation is warranted. The grievor at
no tinme was qualified for the higher paying position of |ead hand.
And during the period in which he woul d have been entitled to train
he was paid at the "protected” rate of his fornmer position as a

war ehouserman. Accordingly, the claimthat he be conpensated at the
| ead hand warehouseman's rate is denied.

I shall remain seized with respect to the inplenentation of this
deci si on.



DAVI D H. KATES,
ARBI TRATOR.



