CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1233

Heard at Montreal, Thursday, April 12, 1984
Concer ni ng

CANADI AN PACIFIC LIMTED (CP RAIL
(Prairie Region)

and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

On June 2, 1983, Trackmen R G Partaker and R Zastre had |unch at

the Continental Mtor Inn on McPhillips Street, Wnnipeg, Man. and

consunmed a bottle of beer with the neal. The Conpany disnissed both
enpl oyees for violation of Rule G

BROTHERHOOD' S STATEMENT OF | SSUE:

The Uni on contends that:

1. Dismssal for consunption of one bottle of beer with their neal
i s excessive.

2. R. G Partaker and R Zastre be reinstated to their forner
position with conpensation at their regular rate of pay as
Trackman and all other benefits from June 3, 1983.

FOR THE BROTHERHOOD:

(SGD.) H J. THI ESSEN

Syst em Federati on

Gener al Chai r man.

There appeared on behal f of the Conpany:

D. A Lypka - Asst. Supervisor Labour Rel ations, CPR,
W nni peg
R. A, Col quhoun - Labour Relations Oficer, CPR Montreal

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairman, BMAE,
Ot awa

L. Di Massi np - Federation General Chairman, BMAE, Montreal

R Y. Gaudreau - Vice-President, BME, Otawa

G. Val ence - General Chairman, BMAE, Sher brooke

AWARD OF THE ARBI TRATOR

Pursuant to Step | of the grievance procedure the trade uni on was
obliged to neet the twenty-eight calendar day tinme imt for the



presentation of the grievors' grievance:

"Step | - The aggrieved enpl oyee, the Loca

Chai rman or his duly authorized representative, shal
present the grievance in witing to his ianediate
supervisor within twenty-ei ght cal endar days fromthe
date of the cause of the grievance and a deci sion
shall be rendered in witing within twenty-eight

cal endar days of receipt of the grievance."

(enphasi s added)

Failure to neet the mandatory tinme linmts provided under the
gri evance procedure can result, in the absence of an extension, in
the grievances being considered as settl ed:

"18.9 A grievance not progressed within the tine
limts specified shall be considered settled
on the basis of the | ast decision and shall not
be subject to further appeal."

The grievors' acknow edged recei pt of their Form 104 advising them of
their termnation for alleged violation of Rule G on June 13, 1983.
The twenty-eight calendar day tinme |inmt for the presentation of the
grievance in witing to their imedi ate Supervi sor conmenced on June
14 and expired on July 11, 1983.

The uncontradi cted evidence disclosed that the letter containing the
grievors' grievances was comuni cated to the enployer's
representative on July 12, 1983. 1In short, the evidence disclosed
that the trade union m ssed the deadline for the presentation of the
written grievances by approxi mately el even (11) hours.

The litany of CROA cases marshall ed before ne in the conpany's brief
establ i shes beyond a doubt that an Arbitrator is bound (just as the
parties are) to the mandatory tine limits for the presentation of a
grievance contained in the collective agreenent. An Arbitrator
cannot amend, alter or otherwi se underm ne the parties' intentions as
expressed in the | anguage of the collective agreenent. Hi s persona
views of a party's treatnent of a tardy grievance must give way to
the parties' intentions.

Wth these considerations in nmnd the uncontradicted evi dence
established that the witten grievances were not presented to the

grievors' imediate supervisor as required by Step | of the
gri evance procedure. The trade union was late and it matters not
whether it was | ate by one hour or one day. | amsinply obliged to

enforce the provisions of the collective agreenent.

Nor can the trade union evade its responsibility for conpliance with
the mandatory tine limt by blam ng the Postal Service. Wether or
not the Post OFfice was directly or indirectly responsible for the
bel ated arrival of the grievances is inmaterial. The obligation to
nmeet the tine limts was the trade union's. It sinply acted at its
peril (if that was the cause of the delay) in adopting the Posta
Service as its nmedium for conmunication. (See CROA Case No. 149).



For all the foregoing reasons | have not the jurisdiction to
entertain the grievances advanced on the grievors' behalf.

DAVI D H. KATES,
ARBI TRATOR.



