CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1234
Heard at Montreal, Thursday, April 12, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Prairie Region)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

On April 6, 1983, the Rennie East track Section, consisting of Track
Mai nt enance Foreman R. Zarichanski, Leading Track Mintainer H
Gering, and Track Miintainers R Kurlowi ch and L. Charney were riding
in a track notor car that ran into an unoccupi ed track notor car

whi ch was standing on the nmain track at mleage 36.2, Keewatin
Subdi vi sion. The four aforesaid enpl oyees received the foll ow ng

di sci pli ne:

R. Zarichanski was denoted to Track Mintainer and
H GCering, R Kurlow ch and L. Charney were each
assessed 20 denerits.
JO NT STATEMENT OF | SSUE
The Uni on contends that the discipline was excessive and that:
1. M. R Zarichanski be reinstated as Track Mai ntenance Foreman
with all his rights restored and conpensated for |oss of

ear ni ngs.

2. M. H Gering,R Kurlow ch and L. Charney have the denerits
renoved fromtheir record.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) H. J. TH ESSEN (SGD.) E. S. CAVANAUCH
Syst em Federati on General Manager

General Chairman Oper ation and

Mai nt enance

There appeared on behal f of the Conpany:
D. A Lypka - Asst. Supervisor Labour Relations, CPR
W nni peg
G A Brudevold - Roadmaster, Prairie Region, CPR, Dryden
R. A Col quhoun - Labour Relations Oficer, CPR Montrea

And on behal f of the Brotherhood:



H. J. Thiessen - System Federati on General Chairman, BME

O tawa
L. Di Massi no - Federation General Chairnman, BMAE, Nbntrea
R Y. Gaudreau - Vice-President, BME, Otawa
G. Val ence - General Chairman, BMAE, Sher brooke

AWARD OF THE ARBI TRATOR

The evidence indicated that Track Mintenance Foreman R. Zarichansk
was in control of the track motor car at the tinme of the all eged
accident. Leading Track Maintainer H Gering and Track Mintainers
R. Kurlowi ch and L. Charney were passengers on the notor car at the
material tinme in question.

The accident that resulted in the inposition of discipline may be
briefly described. Apparently, Assistant Roadmaster G A. Brudevold
in anticipation of the approach of Train 404 at 14.10 hrs deci ded at
approximately 1310 hrs to renove his track notor car fromthe

west bound track to the eastbound track. Track Maintenance Forenman R
Zari chanski and crew were worki ng between M| eage 33.5 and M| eage
39.0 of the eastward track. M. Brudevold did not attenpt to contact
Foreman Zarichanski by radio until a few m nutes before the accident
occurred. He could have but deferred making such radio contact to
advi se of his whereabouts at the tinme he transferred his car

I ndeed, the conpany has taken the position that there was no
obligation on M. Brudevold's part to make any such contact.

At approximately 1410 hrs. on April 6, 1983, Foreman Zarichanski and
crew were proceedi ng eastward on the track notor car. As they
approached M| eage 36.2 a curve on the track bl ocked the operator's
view. As the car operated by Foreman Zarichanski enmerged fromthe
curve the nmotor car under M. Brudevold' s control appeared. W thout
appl ying the brakes or otherwi se attenpting to stop the vehicle
Foreman Zari chanski and crew | eapt fromtheir car causing persona
injuries of varying degrees M. Brudevold' s vehicle was in a
stationary position at the tine of the collision. M. Brudevold,
fortunately, was not inside his vehicle.

A matter of some rel evance was raised with respect to M. Brudevold's
responsibility for the accident. | amsatisfied, even assum ng Rule
42 did not apply to him that M. Brudevold was under a positive duty
to have contacted Foreman Zarichanski at the tinme he transferred his
car to the eastward track. This is not merely a "curtesy" gesture as
suggested by the conpany at the hearing but a positive duty that
makes good commpn sense.

M. Brudevol d's om ssion, however, did not relieve Foreman

Zari chanski fromhis duty to adhere to the standards of safety in the
operation of his vehicle as prescribed by the numerous operating
rules set out in the conpany's brief. It is sinply no defence to the
grievor's dereliction to argue that M. Brudevold contributed to the
accident. M. Brudevold' s onission sinply mangnifies Forenan



Zari chanski's responsibility to adhere to these operating rules. Nor
is it any defense to argue that Foreman Zarichanski remained at the
time of the accident well within the maxi num speed limt of
twenty-five mles as prescribed by Rule 69, Form 568. He was
required to operate his vehicle with sufficient and reasonable care
consistent with the prevailing conditions. |In this regard while
approaching a curve on the track the grievor was duty bound to
operate at a speed tnat would have enabled himto apply his brakes in
time to avoid any unanticipated contingency. This was stressed in

t he conpany's brief at page 9:

"I'n curves where the di stance you

can see ahead is short, speed nust be
reduced. You should be able to stop in half
the di stance you can see."

The uncontradi cted evi dence di scl osed that Foreman Zarichanski and
crew sinply "pani cked". Wthout even trying to apply the brakes
Foreman Zari chanski and crew | eapt fromthe vehicle causing

t henmsel ves serious injury. | amsatisfied that their reaction was
precipitated by the failure to exercise the required standard of
care. For these reasons, | amsatisfied that the conpany had cause

to inpose a disciplinary penalty.

In Foreman Zarichanski's case | amnot satisfied that a permanent
denoti on was an appropriate response. No evidence of a previous

i nci dent was adduced that could be applied in these proceedings to
warrant his permanent denotion. As pointed out at the hearing the
previous incident of misconduct referred to in the conmpany's brief
was not placed on the grievor's personal record. Accordingly, I am
of the view that the pernmanent denotion inposed should be substituted
by a denotion of 14 nonths duration. At the expiry of his denotion
M. Zarichanski is to be returned to his regular foreman's position

In addition | have encountered sonme difficulty in appreciating how
the three nenbers of the crew could have prevented the accident. |
am prepared to accept the conpany's subm ssion that each was duty
bound to have al erted Foreman Zarichanski of his inappropriate
operation of the vehicle. The inposition of twenty demerit marks for
that infraction however was clearly nmuch too harsh. | amof the view
that a witten reprinmand should be inserted into their persona
records in lieu thereof.

For all the above reasons the conpany is directed to make the
adjustnents to the grievors' personal records.

DAVI D H. KATES,
ARBI TRATOR



