CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1241

Heard at Montreal, Tuesday, May 8, 1984
Concer ni ng

CP EXPRESS AND TRANSPORT
AND
BROTHERHOOD OF RAI LWAY, AI RLI NE AND STEAMSHI P CLERKS
FREI GHT HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:

The di smi ssal of enployee N. Brigido, Obico Terninal, Toronto,
Ont ari o.

JO NT STATEMENT OF | SSUE:

Enmpl oyee N. Brigido was dism ssed from service June 27, 1983 for
all egedly striking a Supervisor on June 3, 1983.

The Brotherhood contends the evidence adduced at the investigation
does not sustain the charges, and requested he be reinstated with
full seniority and reinbursed all nonies |ost while held out of
servi ce.

The Conpany declined the Brotherhood' s request.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) J. CRABB (SGD.) N W FOSBERY

FOR: General Chairnman, System Board Di rector, Labour Rel ations
of Adjustnent No. 517 CP Express and Transport

There appeared on behal f of the Conpany:

D. Wakely, Counsel, Toronto
N. W Fosbery - Director, Labour Relations, CPR, Toronto

And on behal f of the Brotherhood:

D. Wat son - Counsel, Toronto

J. J. Boyce - General Chairman, BRAC, Toronto

G. Mbore - Vice-General Chairmn, BRAC, Mose Jaw

E. Hannon - Local Chairman, Local 2302, BRAC, Toronto
N. Brigido - Grievor, Toronto

AWARD OF THE ARBI TRATOR

The grievor, N Brigido, was dism ssed fromhis position as



War ehouseman at the conmpany's OQbico terminal in Toronto for allegedly
striking his Supervisor.

The grievor's regular shift on June 3, 1983 was from 0 1630 to 0100
hrs. The followi ng day he was to take a schedul ed vacation | eave.

At the commencenent of his shift the grievor asked both J. Durant,
Dock Co-ordinator and J. O Brien, his i mediate Supervisor, if he
could leave work at 2030 hrs. to get an early start on his vacation.
The grievor was advised that he might |eave early if work demands
permtted. On that evening the grievor was assigned | oading
functions on the North Bay run

The grievor worked diligently for the first part of his shift. As
the evening progressed it appeared that work exigencies were not

about to permt himto | eave work early. At approximately 2130 hrs a
second tractor ("Pup") was docked at the North Bay dock. The grievor
at this point realized that his request was definitely not going to
be granted.

At that time the "Pup” the grievor was working on was 95% | oaded.

M. OBrien told himat 2200 hrs that he would have to comrence

| oadi ng the second "Pup" to North Bay. Between 2200 hrs and m dni ght
the grievor failed to finish loading his first "Pup" and had not
commenced working on the second. Wen M. O Brien asked hi mwhy he
had not proceeded to load the trailers as directed, he was given a
sarcastic reply. M. OBrien perceived the grievor was upset because
he couldn't |eave the prem ses early. The grievor conplained to his
Supervi sor that because of the busy work | oad he had no "townotor"” to
assist him Wen M. O Brien becane critical of his work habits the
grievor becanme abusive and directed anobscenity towards him

I ndeed, the evidence appears to suggest that profanities were
exchanged between M. O Brien and M. Brigido. M. OBrien then
implored himto finish his duties of |oading the trailers. Again an
obscenityWas directed in M. OBrien's direction. M. OBrien then
ordered the grievor to go to M. Durant's office. The grievor asked
for his Shop Steward. M. O Brien undertook to secure one.

The two antagoni sts were "boxed in" by a skid and a towrpotor that was
i mpeding their passage to M. Durant's office. M. O Brien beckoned
M. Brigido to follow him At this point they were approxi mately two
i nches apart from each other. Again the grievor directed another
obscenity and "lunged forward striking M. OBrien with his fist on
his face and arni.

M. O Brien, although upset, held his ground and insisted the grievor
proceed to M. Durant's office. The grievor was scream ng
uncontrollably. When the grievor finally reached the office he was
suspended.

M. M Dowhy, a Warehouseman wi tnessed the assault. His statenent

indicated that, "I see Jeb (O Brien) there and Neil (Brigido)
screamnmi ng and swearing at him And then Neil hit Jeb in the face and
then wal ked away and said to Jeb let's go to the office". M. H

Ski nner Warehouseman, did not observe the assault but stated "I heard

sort of screamng comng fromthe North Bay area and when | | ooked



over all | could see was the top of Neil's head and they were
standi ng face to face" And D. McCann, WArehouseman, overheard "a | ot
of foul |anguage bei ng used" between the Supervisor and the grievor.

M. Brigido insisted he was not upset by his failure to secure

perm ssion to | eave work early. He was di sappoi nted but not upset
His failure to performany work loading the trailers for North Bay
was attributable to a lack of a towmtor. He was doing other duties
inthe interim As far as he was concerned M. O Brien provoked the
incident. At 2030 hrs. M. OBrien inquired as to why the trailer
to North Bay was not |oaded. The grievor advised that he needed some
help. At that nmonent M. O Brien started swearing at him The
grievor said he sinply ignored his insults. Then M. O Brien
requested that they proceed to M. Durant's office. As there way was
i npeded by a townrotor the grievor (in his June 14th statenent) said
he bunped into the "towntor" |ost his balance and "nmy arm cane up

and hit OBrien's arm..". And again (in his June 22 statenent) the
grievor said "I was bunped into the towmtor by M. O Brien when
| ost ny bal ance, | reached back to grab whatever | could and at that

point struck M. O Brien's elbow with an open hand unintentionally.".

Under oath the grievor testified before ne that he was wal ki ng si de
by side with M. OBrien on their way to the office. A townotor
apparently sideswi ped himforcing himto stop. M. O Brien continued
wal ki ng and i nadvertently bunped into him He then fell grabbing on
to the bar of the towmtor with one hand and grabbing at some freight
with the other. At no tine did he recall making physical contact
with M. O Brien.

After this rather "trivial"™ incident M. Brigido then alleged that
M. OBrien tried to "sucker” himinto a fight. "I heard him
screanming hit ne again, hit me again.. for about thirty seconds".

Not one witness was called by the grievor to support his version of
t he events.

Based on the dianmetrically opposed stories adduced above | have no
hesitation in expressing ny preference for the version of the events
recited by the conpany's wi tnesses. The grievor was clearly upset
and frustrated because of his Supervisor's refusal to grant himhis
request for an early departure fromwork. He then engaged in
infantile petul ance by refusing to work. Wen provoked further by
M. OBrien's direction to performthe job for which he was being
pai d he began to hurl obscenities at himthat culmniated in a

physi cal assault. The enployer provided a statenent of one wtness
(M. Dowhy) who observed the altercation and of two witnesses (M.
Ski nner and M. MCann) who overheard the exchange of obscenities.
In short, based on the consistent, |ogical pattern of events that
were described in the conpany's submission | find no reason to
guestion the allegation that the grievor had assaulted his
Supervisor. Moreover, in the absence of an admission on his part of
any w ongdoi ng that may have given rise to an apology, | have no
intention of exercising nmy discretion to mitigate the di scharge
penal ty.

The major issue that arose in this case (as far as | was concerned)
was whet her the company's case should be given any credence



what soever. As | understood the trade union's argument the conpany
was obliged under Article 8.4 of the collective agreenent to give the
grievor the opportunity to be present during the investigat of Messrs
O Brien and Dowhy and the other enpl oyees whose statenents were
relied upon by the conpany. 1In failing to give himthat opportunity
the grievor was alleged to have been deprived of an opportunity to
cross-exanine their statenents. There is no dispute that pursuant to
Article 8.4 the grievor was given a copy of the conpany's wi tnesses
statements and was allowed the opportunity "to offer rebutta
thereto". Article 8.4 reads as foll ows:

"8.4 An enployee is entitled to be present
during the exam nation of any w tness

whose testinmny may have a bearing on

his responsibility or to read the evidence of
such witness, and offer rebuttal thereto."

The trade union argued that merely offering the grievor the
opportunity to rebut these statenents does not suffice to neet the
exi gencies of Article 8.4. He should have been in attendance at the
i nvestigation for purposes, as aforesaid, of cross-exam ning those
witnesses. As | perceived the record, a union official (M. G
Sargeant was present at the investigations where statements were
taken on behal f of the bargaining unit nenbers (i.e., Messrs Dowhy,
Ski nner, McCann) but not the witnesses fromthe nmanagerial ranks
(i.e., Messrs OBrien and Durant). At no tinme either during the
taki ng of the bargaining unit enployees' statenments did M. Sargeant
insist on the grievor's presence. Nor does it appear that M.
Sargeant exercised on the grievor's behalf the right to cross-exam ne
t hose wi t nesses whose statenents he observed being taken

Accordingly, the sole area of real concern pertains to the statenents
of M. OBrien and M. Durant. And in their cases, at no tinme did
the trade union request, indeed, demand the opportunity to
Cross-exam ne

In the absence of any such request or demand, | am satisfied that the
enpl oyer in offering the grievor or his trade union representative,

t he opportunity to provide rebuttal evidence to their statenments,

di scharged its responsibilities under ARticle 8.4. Unlike the CROA
cases relied upon by the trade union in its brief, Article 8.4

provi des no guarantee concerning a grievor's attendance at

i nvestigations of witnesses unless a request is expressly nmade. And,
if after the event, the trade union feels prejudiced by the |ack of
notification it is still incunmbent on it to request the Conpany to
provi de the opportunity to cross-exam ne the statements of those
witnesses. Oherwise it is quite appropriate for the enployer to
conclude that the trade union is content with copies of the

W t nesses' statenments.

I have no difficulty with the rather trite proposition that
cross-exani ned evi dence has greater probative value (particularly
when taken under oath) than uncontested statenments taken during the
course of an interview. Mreover when those unchecked statements are
chal l enged by viva voce evidence at a hearing then the conflict in
appropriate circunmstances may very well be resolved in the favour of
the sworn evidence. But the trade union cannot "wait in the bushes”



to entrap the enpl oyer.

If the trade union is unsatisfied with the manner the enpl oyer has
conducted the investigation of witnesses, it nust protest

i medi ately. It nust request and demand the right to cross-exani ne
the enpl oyer's witnesses. Mreover, if such a request is refused, it
may then put the conpany on notice that at arbitration it operates at
its peril in refusing such right. |I|ndeed, the conpany then fails to
adduce viva voce evidence at arbitration at the risk of losing its
case.

In all the circunmstances adduced herein the conpany has not viol ated

Article 8.4. Accordingly the evidence adduced through the enployer's
statements suffices to sustain the cause cited by the conpany for the
grievor's discharge.

The grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



