CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1242
Heard at Montreal, Wednesday, May 9, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS

EX PARTE

DI SPUTE:

Run-t hrough of trains between Hornepayne and Arnstrong, Ontario
wi t hout a crew change at Nakina, Ontario.

COVPANY STATEMENT OF | SSUE

On 30 Septenber 1982, the Conpany served notice pursuant to Article
114 of Agreenment 1.1 of its intentions to operate all trains between
Hor nepayne and Arnstrong w thout a crew change at Nakina, Ontario.

The Conpany al so indicated that coincidentally all Menoranda and
Under st andi ngs which may be in conflict with the foregoing intentions
woul d be cancel | ed.

The Uni on has subsequently taken the position that:

(1) The Menorandum of Agreenent between the Union
and the Conpany dated 23 Novenber 1973 m ght
be applicable to prevent the Conpany from
maki ng the proposed changes.

(2) Any enployee naned in Appendix "A" of the
Menor andum of Agreenent regardl ess of their
seniority date is "protected" by the said
Menor andum of Agreenent .

The Conpany position is that:

(1) It has the right to make material changes,
(i ncluding the intended run-through at Naki na,
Ontario) as specified in the said Article 114
notice and in accordance with Collective
Agreenment 1.1.

(2) Alternatively and in the circunmstances, the Union
is precluded, (estopped) fromtaking a contrary
position in this regard.



(3) In any event,
consi dered "protected”
(and perhaps entitled
Article 114) are Messr
J. N Sanderson, R R

R E V. Harris,

FOR THE COMPANY:

and no ot her

the only enpl oyees who may be

under Appendi x "A"
to benefits under

s. A K Wilter,
McKay, R E. Currier,
enpl oyees.

(SG.) D. C. FRALEIGH
Assi stant Vi ce-President
Labour Rel ati ons.
There appeared on behal f of the Conpany:
L. L. Band, QC. - Solicitor, CNR, Toronto
B. Nobl e - Student-at-Law, CNR, Toronto
W A MLeish - Manager Labour Rel ations, CNR, Toronto
M Del greco - Seni or Manager Labour Rel ations, CNR,
Mont r eal
J. R Glman - Seni or Manager Labour Rel ations, CNR
Mont r eal
P. G Drew - Labour Relations Oficer, CNR Toronto
G L. Edwards - Labour Relations Oficer, CNR Toronto
M R. Robi nson - Regional Transportation Oficer, CNR
Toronto
J. A Sebesta - Co-ordinator Transportation - Speci al
Projects, CNR, Montreal
And on behal f of the Brotherhood:
Maurice Wight, QC. - Otawa
John B. Adair - Canadian Director, BLE, Otawa
E. J. Davis - Canadian Director, Retired, BLE
J. P. Riccucci - Exec. Asst. to Canadian Director, BLE,
Mont r eal
P. M Mandzi ak - General Chairman, BLE, St. Thomas
J. W Konkin - General Chairman, BLE, W nni peg
AWARD OF THE ARBI TRATOR
By letter dated May 2, 1984, the Canadi an Railway O fice of

Arbitration was advised that the conpany has withdrawn Itenms (1) and

(2) of its Statenment of Issue.
be resol ved at arbitration.

The only issue raised hereinis
affi xed to Schedule "A"
23, 1973,
4(c) and (d) of that document.
only enpl oyees who appear
di spute are Messrs Hakansson,

The background circumnmstances that

into the Menorandum of Agreenent
deci si on.

of the Menorandum of Agreenent
are entitled to the work guarantees contained in Section

on Schedul e
Tees and Nadon.

It suffices to say that the parties’

As a result only Item (3) renmained to

whet her all enpl oyees whose nanes are

dat ed Novenber

The parties are also agreed that the
"A" and whose clainms are in

precipitated the parties' entering
need not be el aborated in this
obj ective was to



all ow the conpany sone flexibility in nmeeting its manpower

requi renents for Loconotive Engi neers at the Nakina term nal and at
the sane tinme to provide a neasure of certainty to those Loconotive
Engi neers who either elected (see Section 1(a)) or who were deenmed to
have el ected (see Section 1.3) to nake Nakina their honme term nal

In this particular regard Messrs Hakansson, Tees and Nadon refrai ned
from maki ng an el ecti on under Section 1(a) and accordingly were
deened pursuant to Section 1.3 to have rejected the options avail able
to them under the Menmorandum and were "considered" as Loconotive

Engi neer at Nakina "after the inplementation of this agreement”. It
is of some inmportance to specify the other options that were
available to the grievor. Had they elected to transfer to Hornepayne
then they woul d have received prem um of $6,500.00 in satisfaction of
the terms of Article 114 of the collective agreenent. (See Section
2(b), (d), (f)). Had they elected to transfer el sewhere within their
seniority district (provided the conpany considered them surplus to
requi renents) then they woul d have been entitl to the benefits

provi ded in paragraph 114.2 and 114.3 of Article 114 of Agreenent 1.1
(See Section 5(a)).

It is also of sonme significance to note that the grievors retained
certain job security benefits at Nakina arising out of the job

trai ning agreenents entered i nto between the conpany and the trade
union. In M. Hakansson's case he was the beneficiary of what was
referred to as "The Silver Seven Agreenent" which provided that his
seniority upon qualification as Loconotive Engi neer was "on or about"
Sept enber 23, 1968. Should the manpower requirenments for Loconotive
Engi neers become redundant at Naki na then M. Hakansson could revert
to perform ng "Second Engi neers functions”. The relevant provisions
of the Menorandum of Agreenent establishing M. Hakansson's seniority
reads as follows:

"It is agreed that:

1. The enployees listed bel ow who are now

engaged in the training progranme for Loconotive
Engi neers on the 6th Seniority District will, if
they so elect and, if qualified in keeping with
Conpany requirenments, establish seniority as
Loconpti ve Engi neers on or about Septenber 23, 1968
and at the same tine they will be placed at the
bottom of the Loconotive Engineers' seniority |ist
in order of previous service with the Conpany as
foll ows:

6 nanes
A. B. Hakansson"

In M. Tees' and Nadon's case they acquired training as Loconotive
Engi neers pursuant to a different training agreenent entered into by
the parties. It suffices to say that upon their qualifying as
Loconpoti ve Engi neers in May, 1973, they acquired seniority dates
effective January 1, 1974. Moreover, both Messrs Tees and Nadon
retained their seniority privileges as "trai nman" upon acceding to
the BLE bargaining unit. Their rights "to bunmp" into positions at
Naki na under the UTU agreenent were preserved in the event of their



future redundancy as Loconotive Engineers.

Since the grievors were considered as "Naki na Loconotive Engi neers”
after the inplenmentati on of the Menorandum of Agreenment, what rights
were they guaranteed? 1In this regard the relevant provisions of
Section 4 read as foll ows:

"(a) Subject to the provisions of this agreenent,
Naki na will cease to be a Hone Station for
Loconoti ve Engi neers effective on the date
speci fied by the Conpany pursuant to the provision
of Section 6(a), except for those Loconotive
Engi neers listed in Appendix A who elect to
conti nue manning trains out of Nakina, Ontario.

(c) Subject to the provisions of paragraph (d), a
nun?er of assignnments will be maintainted at Nakina,
consistent with traffic offering, to be advertised
and filled by those Loconotive Engi neers who have a
seniority date prior to 23 Septex?er 1968 and who
have el ected to continue manni ng trains out of

Naki na as provi ded under paragraph (a).

(d) If reasonable mles cannot be provided for the
Loconoti ve Engineers referred to in (c) above,
arrangenents will be nmade between the appropriate
Conmpany Officer and the Local Chairman concer ned,
to assign a nunber of such Loconotive Engineers to
wor k bet ween Naki na and Hor nepayne, Ontario, to the
extent necessary to provide reasonable mles, which
are considered to nean those nmiles provided by the
application of Article 108 of Agreenent 1.1."

The conpany's Counsel submitted that Section 4 (c) governed the
grievor's entitlements to the work guarantee benefits provided in
Section 4 (d). Since the | anguage of Section 4 (C) inposes the
requi renent that the grievors nust hold a seniority date as
Loconoti ve Engi neers "prior to 23 Septenber 1968", they sinmply did
not qualify for these benefits. Several cases were referred by
Counsel in support of the proposition that where the | anguage of a
docunent on its face is clear and unanbi guous the plain nmeani ng ought
to prevail. Moreover, | was urged by Counsel to refrain from
attaching an interpretation to Section 4(c) that would amunt to an
amendment or nodification of its content.

Counsel for the trade union, on the other hand, insisted that the
grievors, despite the seniority requirenent of Section 4 (c), were
entitled to the benefits under Section 4 (d). It was subnmitted that
so long as the grievors manned trains out of Nakina "after the

i mpl enentation of the agreement” and so |ong as they have never been
declared as surplus to the requirenents at Nakina as provided in
Section 5 (a) of the Menorandum they were eligible to receive the
benefits under Section 4 (c). |In support of this particular

submi ssi on Counsel placed enphasis on Section 5 (b):

"(b) If Loconotive Engi neers covered by
paragraph (a) of this Section are considered



as not being surplus to the requirenments at

Naki na, they will not be released and will be
consi dered as Loconotive Engi neers covered by the
provi si ons of paragraph (c) of Section 4."

In resolving this dispute | agree with the interpretation advanced by
the enpl oyer's Counsel with respect to the | anguage of Section 4 (c).
So long as a Loconotive Engi neer, despite his placenent on Schedul e
"A", does not hold a seniority date prior to Septenber 23, 1968, that
enpl oyee does not qualify for the work guarantee benefits provided
under Section 4 (d). It is that sinple. The |anguage is clear

strai ghtforward and definitive.

It is ny view, however, that M. Hakansson neets the requirements of
having a seniority date prior to Septenber 23, 1968. A carefu
readi ng of the Menorandum of Agreenent establishing M. Hakansson's
seniority shows that he holds seniority "on or about Septenber 23,
1968". That is to say, his seniority is not necessarily established
"on" Septenber 23, 1968, as the enployer maintained. Rather, his
seniority may also be construed to be designated, having regard to
the term"on or about", either i mediately before or inmmediately
after Septenber 23, 1968, or both. |If his seniority was intended to
be anchored "on" Septenber 23, 1968, the Menorandum of Agreenent
woul d have said so. But since his seniority date nay be interpreted
to have been established both i mediately before and i nmediately
after that date | amsatisfied that M. Hakansson's seniority may be
desi gnat ed, for purposes of the receipt of the benefits under Section
4 (d), as being "prior to Septenber 23, 1968".

On the other hand, Messrs Tees and Nadon clearly do not qualify for
these benefits as their seniority date was established as of January
1, 1974. In this regard, | amsatisfied that the trade union's

subm ssions on their behalf fall short of the Agreenment's clear
intention Quite clearly at no tine did M. Tees or M. Nadon elect to
man trains in a ternmnal in their seniority district outside of

Naki na or Hornepayne as contenpl ated under Section 5 (a) of the
Menmorandum At no tinme, accordingly, were they considered by the
enpl oyer as not being surplus to the requirements at Nakina "t hat
would entitle themto the benefits", as Section 5 (b) contenpl ates,
under Section 4 (c). Indeed, Section 5 (b) has absolutely no

rel evance to their status for purposes of securing benefits under
Section 4.

In short, whether intended or not, the work protection guarantee at
Naki na that might be applied to both Messrs Tees and Nadon are

restricted to their seniority rights under the UTU Agreenment. In the
event of their potential redundancy as Loconotive Engi neers at Nakina
it still remains their privilege to "bunp into" a position at Nakina

i n anot her bargaining unit.

In sum based on the clear and plain | anguage of Section 4 (c), |
adopt the enployer's interpretation as my own with respect to the
grievor's entitlement to the benefits under Section 4 (d). |In this
regard because M. Hakansson holds a seniority date "on or about"”
Septenmber 23, 1968, | amsatisfied that he neets the qualifications
for entitlenment to the work guarantees provided under Section 4 (d).
In Messrs Tees' and Nadon's situation, they clearly fail to qualify.



Needl ess to say, in having regard to the interpretation | have
attached to the | anguage of Section 4 (c), | find no "anmbiguity" in
that provision that would warrant the adm ssion of extrinsic

evi dence.

As a result this grievance is partly successful. | shall remain
seized with respect to inplenmentation of M. Hakansson's award. In
all other respects the grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



