CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1243
Heard at Montreal, Thursday, May 10, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Claimthat Wel der Trainee R A. Bevan be conpensated for all time
wor ked by Wel der Trainee G Mathews at Cornwall, Ontario from 11
January, 1983 to 6 February, 1983.

JO NT STATEMENT OF | SSUE:

M. Bevan was displaced fromhis position as Wl der Trainee at

Hor nepayne, Ontario, effective 7 January, 1983. Prior to being

di spl aced, M. Bevan called Engineering Clerk W Bell and inquired as
to where junior welder trainees were still working. Follow ng his

di scussi on he decided to proceed to Cornwall on 10 January, 1983
where he had intended to displace Junior Wl der Trai nee Mat hews.

On arrival at Cornwall on 10 January, 1983 M. Bevan hel d discussions
with M. Mathews and decided for conpassi onate reasons not to
di spl ace himand returned hone to Cobourg.

The Brotherhood contends that M. Bevan was subsequently laid off due
to erroneous information which was conveyed to himby Cerk Bell and
that as a result the Conpany violated Article 4.3 of Agreenent 10.5.

The Conpany maintains that M. Bevan was the author of his own
m sfortune and has declined the claim

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD.) PAUL A. LEGROS (SGD.) D. C. FRALEIGH
Syst em Federati on Assi stant Vi ce-President
General Chairnman Labour Rel ati ons

There appeared on behal f of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbontreal

P. E. Scheerle - System Labour Relations Oficer, CNR
Mont r eal

G L. Edwards - Labour Rel ations Assistant, CNR, Toronto

And on behal f of the Brotherhood:



P. A Legros - System Federation General Chairnman, BMAE

O tawa
L. Bol and - Federation General Chairman, BMAE, London
W Mont gonery - General Chairman, BMAE, Belleville
R Y. Gaudreau - Vice-President, BME, Otawa

AWARD OF THE ARBI TRATOR

The sole issue in this case is whether the grievor was misled with
respect to his "bunping" privileges after he was informed that the
position selected at Longlac was not available to him The grievor
charges that Engineering Clerk W Bell m sinforned hi mwhen he

advi sed that Wel der Trainer G Mathews at Cornwall, Ontario, had been
laid off and his position had thereby been aboli shed.

The parties agree that at no tine was the position held by G Mathews
at Cornwall, a |l ess senior enployee, abolished. It is therefore
clainmed that the grievor's seniority rights were violate pursuant to
Article 4.3 of Agreenment 10.5.

The conpany contends that the grievor at all tinmes was advised of his
bunpi ng privileges with respect to M. Mathews' position at Cornwal l
It is further submtted that the grievor awaited the fifteen day
period permitted under the collective agreenent to deternmine if a
nore preferred position would enmerge to which his seniority
privileges could attach. Wen no such position becane avail abl e he

t hereby went on voluntary | ay-off.

The evidence relied upon by the Conmpany in support of its subm ssion
were the adm ssions contained in a letter dated May 18, 1983, where
the grievor disclosed as early as February 7, 1983, that he knew "M.
Mat hews wor ked the four weeks |l ess a day that | was out of service"
At that tinme both the grievor and M. Mathews were attending a

trai ning session together and since only enployees who are worKki ng
(or not on recall) may attend training sessions the grievor nust be
concl uded to have known the position at Cornwall was occupied. At
that particular tine no grievance was filed.

Mor eover, it was argued that the sole reason the grievor decided to
grieve the enployer's alleged violation of the agreenment is because
of his disappointed expectation with respect to the receipt of

Unenpl oynment | nsurance Benefits. In his letter of May 18, 1983, the
grievor wites:

"Since it doesn't look like | get unenpl oynment
| have only one choice to file a grievance
for the sane pay CGord earned at Cornwall from
January 11, 1983 till February 6, 1983 incl."

As a result of these adm ssions the enpl oyer argues that the
grievor's motivation in filing a grievance was attributable to his
di sappoi nted expectation in not receiving Unenpl oynent |nsurance
Benefit.

Al t hough the scenario of events delineated by the conpany certainly
woul d rai se a serious suspicion with respect to the bona fides of the
grievor's grievance | amsatisfied that this grievance nmay be



di sposed of on alternative grounds.

The trade union has not submtted any reason as to why Engi neering
Clerk Bell would purposely mslead the grievor with respect to his

bunpi ng privileges. It nmust be stressed that when his position was
abolished M. Bell initially advised the grievor with respect to his
bunpi ng privileges at Cornwall. The grievor for the conpassionate

reasons given in the brief waived these rights. M. Bell then
advi sed M. Bevan of his bunping privileges with respect to the
position at Longlac. When a nore senior enployee cancelled the
grievor's entitlemen to that position, | can see no reason why M.
Bell would then falsely mslead the grievor with respect to his
continued entitlenent to bunp into the position occupied by M.
Mat hews.

Indeed, it is a nore reasonable inference that M. Bevan took his
chances and awaited the fifteen day period to see if a nore
conveni ent position "opened up". The grievor ganbled and he | ost.

He cannot be permitted "to cry foul" three nonths after the event
when he finds he may be out of pocket nonies that he was not entitled
to receive.

In short, | prefer the conpany's version of the circunstances | eading
to the grievor's lay off where a conflict exists with the version
advanced by M. Bevan. Accordingly, | have not been satisfied of a

violation of Article 4.3 of Agreenent 10.5. The grievance is denied.

DAVI D H. KATES
ARBI TRATOR



