CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1244

Heard at Montreal, Thursday, May 10, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Contracting out of linoleumflooring work in 32 Atco Units at the
Conpany' s Danforth Work Equi prent Shop, Ontario.

JO NT STATEMENT OF | SSUE:

During the period 28 January 1983 to 17 June 1983, the Conpany
contracted out the replacenent of linoleumflooring in 32 of its Atco
Units to Alf's Flooring and Tiling.

The Brotherhood contends that the Conpany violated the Letter dated 5
March 1982 concerning contracting out.

It is the position of the Conpany that the work in question cane
wi t hin exceptions (2), (5) and (6) of the Letter on contracting out
and that as there were no enpl oyees who were unable to hold work as a
result of the contracting out, in accordance with the final paragraph
of the Letter of 5 March 1982, there is no grievance under the

Col | ective Agreenent and the matter is therefore not arbitrable.

FOR THE BROTHERHOOD: FOR THE COMPANY

(SGD.) PAUL A. LEGCRCS (SGD.) D. C. FRALEIGH
Syst em Feder ati on Gener al Assi stant Vi ce-President
Chai rman - Eastern Lines Labour Rel ati ons

There appeared on behal f of the Conpany:

T. D. Ferens - Manager Labour Rel ations, CNR, Mbntrea

P. E. Scheerle - System Labour Rel ations Oficer, CNR
Montrea

G L. Edwards - Labour Rel ations Assistant, CNR, Toronto

And on behal f of the Brotherhood:

P. A Legros - System Federati on General Chairman, BMWE
O tawa

L. Bol and - Federation General Chairnman, BMAE, London

W Mont gonery - General Chairman, BMAE, Belleville

R Y. Gaudreau - Vice-President, BWE, Otawa



AWARD OF THE ARBI TRATOR

The conpany has chall enged ny jurisdiction to entertain the trade
union's grievance with respect to the contracting out of work in
guestion because it alleges " no enployee (or enployees) were unabl e
to hold work as a result of the contracting out".

The trade uni on acknow edges that no enpl oyee or enployees were |aid
off as a result of the contracting out. Nonetheless, it conplains

t hat because enpl oyees were on lay off at the tinme the contracting
out of work occurred the enployer thereby was in violation of the
letter of contracting out. Mre specifically the trade union
referred to item (2) of the letter which reads in part:

“.... it is agreed that work presently and
normal |y perfornmed by enployees ... will not
be contracted out except:

(2) where sufficient enployees, qualified
to performwork, are not available from
the active or laid off enployees.”

The trade union submtted that the CROA cases that have determ ned
that a grievance is not arbitrable nerely because an enployee fails
to hold work at the tinme the contracted work is perforned been
incorrectly decided. This Board was specifically requested to
address itself to the apparent conflict between the past CROA

deci sions and the express |anguage of Item (2) of the letter of
contracting out.

It is ny view that no such conflict exists. The provision of the
letter requiring that the trade union establish that an enpl oyee is
unable to hold work as a result of the contracting out of work goes
to the root of the Arbitrator's authority to entertain the grievance.
It is the threshhold question that nust be satisfied as a condition
precedent to putting the enployer to the onus of show ng that the
contracted out work falls within the enunerated exceptions inclusive
of Item (2)

Accordingly if the trade union cannot overcone the issue of
arbitrability, as was stated by Arbitrator Weatherill in the ad hoc
case referred to in the trade union's brief, then "whether or not
there were enpl oyees already on lay off does not appear to be a

mat eri al consi deration".

For all the foregoing reasons the trade union has failed satisfy nme
that its grievance is arbitrable. Accordingly the grievance is
deni ed.

DAVI D H. KATES,
ARBI TRATOR



