CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1246
Heard at Montreal, Thursday, May 10, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

On May 13, 1983, M. T. P. Constantineau, did not conplete his tour
of duty. Subsequent to an investigation into this matter he was
assessed 30 denerits. The grievor was dism ssed for accunul ati on of
nore than 60 denerit marks.

JO NT STATEMENT OF | SSUE:

The Uni on cont ends:

1. The Conpany violated Section 18.3 in not rendering the decision
within specified tine limt.

2. The Conpany violated Section 81, Part |V Canada Labour Code.

3. M. T. P. Constantineau be conpensated fromtinme of dismn ssal,
denerits renoved and reinstated to his former position.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.) H. J. TH ESSEN (SGD.) G A. SWANSON
Syst em Feder ati on General Chairman General Manager,

Operation & Maintenance.

There appeared on behal f of the Conpany:

P. A Pender - Supervisor Labour Relations, CPR, Toronto
R. A Col quhoun - Labour Relations O ficer, CPR, Mntreal

And on behal f of the Brotherhood:
H J. Thiessen - System Federati on General Chairman, BMAE,

Ot awa

L. M Di Massinp - Federation General Chairman, BMAE, Montreal
R Y. Gaudreau - Vice-President, BME, Otawa
E. J. Snmth - General Chairman, BMAE, London

AWARD OF THE ARBI TRATOR

On May 13, 1983, the grievor, M. T. P. Constanti neau was enpl oyed as



a Trackman and was a mex?er of a crew of twenty-three enpl oyee on the
Schrei ber Division Curve Gang. On that day the Curve Gang was

i nvolved in transposing worn rails and replacing themw th good

rails. The grievor's responsibility was reversing the top and bottom
rails on the curve at mleage 78.21 Heron Bay Subdi vi sion.

The weat her reports secured from Environnent Canada established that
May 13, 1983, was a rainy day. Menbers of the Gang had worked part
of the norning shift and had beconme"soaken wet". After a protracted
lunch break of two hours Extra Gang Foreman R Beauvais directed the
crew to conplete the work that had already been started. At that
time the conpany took the position that M. Beauvais had concl uded
that the weather conditions had inproved. |In any event there was
work that remained to be done and if not conpl eted could have created
a "dangerous" situation. At that tine "a slow order"” of 20 mles per
hour was in effect with respect to the passage of trains.

O the twenty-three nenbers of the crew, thirteen refused to conply
with Extra Gang Foreman Beauvais' direction to return to work.
Instead they renai ned sheltered in the track boarding car for the
bal ance of their shift.

In due course each of the thirteen enployees who refused to work were
i nvesti gated and upon conpletion of that investigation were assessed
30 denerit marks. The grievor had accunul ated 35 denerit marks at
the tinme of the incident. M. Constantineau entered the conpany's
service on February 9, 1981, and on May 13, 1983 had accumul ated 20
nmont hs total working service. On June 9, 1983 the grievor was
informed of his termination because his disciplinary record was in
excess of 60 denmerit marks.

Rul e 11 of Board Car Rul es st ates:

"Gang Supervisor will decide if gang will
work on wet and stormy days."

In the past in CROA Case 817, the Arbitrator ruled that failure by an
enpl oyee to conply with a Supervisor's direction to work in wet and
rai ny weather anounts to serious insubordination that warrants a
substantial penalty. |In CROA Case 1126 the same Arbitrator ruled
that although 60 denerit marks woul d be excessive for that

infraction, 30 denerit nmarks represented an appropriate penalty. In
that case the term nation i ssue was acadeni c because of the grievor's
accunul ati on of 40 demerit marks at the tinme of the incident. It

appears fromthe CROA precedents that 30 denerit nmarks representa a
standard with respect to discipline for like infractions.

The underlying reason governing the Arbitrator's approach is
two-fold. Firstly, the nature of the work assuned by the enpl oyee
when hired requires that he be outdoors. Secondly, the exigencies of
that work are just as demanding in inclenment weather as in nornal
conditions. Accordingly it is stated in CROA Case 818:

“....it is precisely because of the wet and
storny conditions that the enpl oyees were
needed at work. Whether or not the
situation was an enmergency is irrelevant.



There was work which the grievors were
assigned and nothing in Article 12.4 justified..
their refusal of that assignment.”

In this case the grievor in a |like manner engaged in a serious act of

i nsubordi nati on and was appropriately assessed 30 denerit marks. In
this regard, he was treated in a manner that was consistent with the
penalty that was assessed his colleagues. |n other words, to be

perfectly clear, the grievor, an enployee with relatively short
service, was disnissed not solely because of the cul m nating incident
but because of his accunul ation of 65 denerit marks.

The trade uni on advanced a nunber of procedural challenges to vitiate
the discharge. The npst serious pertained to the allegation that the
conpany violated the tine |linmt for the inposition of discipline
under Article 18.3 of the collective Agreenent:

"18.3 An enployee will not be held out of

servi ce pending the rendering of a decision

unl ess the offence is considered sufficiently
serious to warrant such action. The decision
will be rendered within twenty-eight cal endar
days fromthe date the investigation is conpleted
unl ess otherwi se nutually arranged."”

The evidence established that the grievor was interviewed by the
conpany on May 19, 1983. It is the trade union's position that the
28 calendar day time limt for making a decision inposing discipline
ran fromthe point the grievor's interview was conpleted. The
conmpany argued, on the other hand, that the investigation was not
conpleted until all the relevant circunstances with respect to the
grievor's infraction (which included the interview ng of each nenfer
of the crew who had been charged)was achieved. On May 27, 1983, the
| ast nmenber of the crew who had been charged was interviewed (i.e.
M. J. R Martel). It is at that point that the conpany contends
that the twenty-eight calendar day tine limt with respect to naking
a deci sion inposihg discipline began to run

In the particular circunstances of this case the conpany subm ssions
must prevail. Article 18.3 contenplates that the enployer may defer
maki ng a decision with respect to the inposition of discipline unti
all relevant circunstances have been investigated. This would

i nclude the roles played by each of the nenbers of the crew who were
charged with responsibility for the alleged i nsubordinate activity.

I ndeed, in this particular case, the conpany had legitimte reason to
be suspicious that concerted activity anongst the enpl oyees was
engaged in that mght warrant the assessnment of varying quantuns of
denerit marks commensurate with the degree of individua
responsibility. To satisfy itself that such "concerted" activity
took place the conpany was obliged to interview each of the
participants in the alleged insubordination before the investigation
was conpleted. The grievor's own statenment appears to have warranted
an investigation of wi de scope where he candidly states on May 19,
1983:

"“...1 had lunch and I was talking with the
other men as to whether we should go out.



Majority of the guys said no and | agreed."

Since | amof the view that the investigation was not conpleted unti
the | ast enployee charged with an of fence was interviewed | cannot
hol d that the enployer breached the 28 calendar day tinme |inmt when
M. Constantineau received notification of his dismssal on June 21
1983.

The argunent with respect to the enployer's alleged violation of
Section 81, Part IV of the Canada Labour Code is of no rel evance to
these proceedings. 1In any event proceedi ngs have been initiated with
respect to that allegation with the appropriate governnent
authorities. The grievor's fate with respect to that allegation wll
be determ ned on the basis of the outcone of those proceedings.

For all the foregoing reasons the grievance is deni ed.

DAVI D H. KATES,
ARBI TRATOR



