CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1247
Heard at Montreal, Thursday, May 10, 1984
Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

On May 13, 1983, M. B. Blow, did not conplete his tour of duty.
Subsequent to and investigation into this matter he was assessed 30
demerits. The grievor was subsequently dism ssed for accumul ati on of
60 denerit marks.

JO NT STATEMENT OF | SSUE

The Uni on cont ends:

1. The Conpany violated Section 18.1 and 18.3 when the discipline
assessed was not issued within the required tine limt.

2. The Conpany violated Section 81, Part |V, Canada Labour Code.
3. That the 30 demerits be renobved fromhis record and he be
reinstated with all seniority and paid for total conpensation

fromJuly 14, 1983, and onward.

The Conpany declines the Union's contention and deni es paynent.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD.). H J. THI ESSEN (SGD.) G A. SWANSON
Syst em Feder ati on General Chairnman General Manager

Operation and Mai nt enance.
There appeared on behal f of the Conpany:
P. A Pender - Supervisor Labour Relations, CPR, Toronto
R. A Col quhoun - Labour Relations O ficer, CPR, Mntrea

And on behal f of the Brotherhood:

H. J. Thiessen - System Federati on General Chairnman, BMWE
Ot awa

L. M Di Massinp - Federation General Chairman, BMAE, Nbntrea

R. Y. Gaudreau - Vice-President, BME, Otawa

E. J. Smth - General Chairman, BMAE, London

AVWARD OF THE ARBI TRATOR



This case pertains to the dism ssal of Trackman B. Blow for his

al | eged i nsubordination in refusing to work on the afternoon of My
13, 1983, because of the alleged inclenment working conditions. The
facts surrounding the grievor's discharge are exactly the sane as
precipitated the inposition of thirty denerit marks on twelve of the
grievor's coll eagues on his crew and as was described in the
Constanti neau di scharge case in CROA Case No. 1246.

Because of ny ruling in CROA Case No. 1246, | am satisfied that the
conmpany's investigation of M. Blow s alleged infraction was not
conpleted until May 27, 1983. Accordingly, since M. Blow was
notified of the conpany's decision to inpose thirty denmerit marks on
June 17, 1983, | amsatisfied that the twenty-ei ght cal endar day tine
limt for assessing these denerit nmarks had been net.

The grievor, however, was not notified of his discharge until July
17, 1983. Apparently the grievor had accunul ated 60 denmerit nmarks,
owing to his previous disciplinary record, but was not dism ssed on
June 17th when he was advised of his assessnent of 30 denerit marks
for the incident. 1In this regard the conpany expl ained the oversight
inits brief as follows at pages 6 and 7:

"...Wien M. Blow was given his 30 denerits on June
17, 1983 for his refusal to work the afternoon of
May 13th, it was not known by M. Cline that the
grievor already had 30 denerits on his record for
t he incident which occurred on Novex?er 2, 1982. It
was only after the grievor's discipline file was
updated by a Secretary in the Superintendent's
Office, that it was noticed that the grievor
al ready had 30 demerits on his record. This
resulted in a Form 104, dated July 11, 1983 being
delivered to the grievor on July 13, advising the
grievor he was di sm ssed."

And at page 12:

"The discipline assessed as a result of the incident
on May 13th when added to the grievor's previous

di sci pli ne assessed on Novenber 10, 1982, brought
the grievor's record to a total of 60 denmerits. As
stated earlier, only an adnministrative error was
responsi ble for the grievor not being dismssed at
the sane tinme as he received the 30 denerits on June
17, 1983."

Article 18.3 of the collective agreenent reads as follows:

"18.3 An enployee will not be held out of
servi ce pending the rendering of a decision,
unl ess the offence is considered sufficiently
serious to warrant such action. The decision
will be rendered within twenty-eight cal endar
days fromthe date the investigation is
conpl eted unl ess otherwi se nutual |y arranged.”



In this case the enpl oyer's decision to dismiss the grievor was not
made until well after the 28 calendar day tine [imt had el apsed upon
conpl etion of the conpany's investigation on May 27, 1983. And, in
the absence of an agreenent fromthe trade union, Article 18.3

mandatorily requires that "the decision will be rendered within
twenty-ei ght cal endar days". The |anguage is clear, unanbi guous and
mandat ory.

The conpany argued that the decision to disniss was nerely an

adm nistrative act that should be permitted to be effected any tine
after the grievor had been assessed 30 denerit marks for the

cul mnating incident. The inportant point was that the conpany had
conplied with Article 18.3 with respect to that penalty. And since
as of that date the grievor was properly infornmed of his discipline,
the conpany's discretion remained unaffected by Article 18.3 with
respect to perfecting in a belated manner its decision to disnss.

The fallacy in the conpany's argunent is quite obvious. Although in
nost cases the accunul ati on of 60 denerit marks will result
predictably in a decision to dism ss, this outcome may not
necessarily be the case in all instances. Enployers using the Brown
system have been known upon an enpl oyee's attai nnent of 60 denerit
marks to waive their entitlenment to discharge. 1In lieu of discharge
an enployee may be permitted to resign or he may be suspended.

I ndeed, an enpl oyer may very well defer doing anything until tine

el apses pernitting the depletion of the enployee's denerit nmarks so

he m ght avoid termnation. |In short, although it may be foreseeable
that an enpl oyee will be discharged on reaching 60 denerit marks,
that result still remnins problematic until such disciplinary

recourse is actually taken.

As | pointed out in CROA Case No. 1233, | amjust as bound as the
parties to the nmandatory | anguage of the collective agreenent In this
case, as in the previous case, the cause of the breached tine limt
was rooted in inadvertance. An Arbitrator, however, |acks the
jurisdiction to correct that error in that he would be anendl ng and
nodi fying the ternms of the collective agreenment in excess of his
jurisdiction.

In the result the grievor's reinstatenent is directed with
conpensati on and other benefits. | shall remain seized in the event
of difficulty in the inplenentation of this award.

DAVI D H. KATES,
ARBI TRATOR



