CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1255
Heard at Montreal, Wednesday, June 13, 1984

Concer ni ng

CANADI AN PACI FIC LIM TED (CP RAIL)
(Eastern Regi on)

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di smi ssal of Trainman R J. Couture account being unavail able for
duty as a result of incarceration follow ng conviction for a crimnal
of f ence.

JO NT STATEMENT OF | SSUE:

Trainman R J. Couture was dism ssed fromservice April 29, 1983 for
not being available for duty as a result of incarceration. The Union
appeal ed the di sm ssal of Trainman Couture requesting that he be
reinstated in Conpany service with full seniority and conpensation on
the grounds that the Conpany had inmproperly calculated M. Couture's
| eave of absence; that the investigation was not fair and inpartial
and was conduct inproperly without sufficient notice; and that the

di sci pli ne awarded was too severe in the circunstances.

It is the Conpany's position that M. Couture was not avail able for
duty and that the disnmissal was appropriate.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) B. MARCOLI NI (SGD.) G A SWANSON
Ceneral Chai rman Ceneral Manager,

Operation and Mi nt enance

There appeared on behal f of the Conpany:

P. A Pender - Supervisor, Labour Relations, CPR, Toronto
R J. Pelland - Labour Relations Oficer, CPR, Mntreal
B. P. Scott - Labour Relations Oficer, CPR, Mntreal

And on behal f of the Union:

B. Marcol i ni - General Chairman, UTU, Toronto

M ke Hone - Research Director, UTU, Otawa
Andr e Ver ner - Vice-General Chairnman, UTU, Montreal
Ri ck Couture - Gievor

AWARD OF THE ARBI TRATOR



The grievor, M. R J. Couture, was dismi ssed fromservice on Apri
29, 1983, for' not being available for duty as a result of his

i ncarceration after his conviction of mansl aughter. The trade union
has chal |l enged the propriety of the enployer's recourse to the

di scharge penalty.

Several issues were raised in the parties' briefs with respect to the
di sposition ofthis case. For present purposes | wish to focus on the
propriety of the enployer's proceedures for the investigation of the

grievor's infraction. |In this regard Article 33 reads, in part, as
fol |l ows:
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"I NVESTI GATI ONS - DI SCI PLI NE

"(a) When an investigation is to be held each

enpl oyee whose presence is desired will be
notified as to the tinme, place and subject
matter.

(b) An enployee, if he so desires, nay have an
accredited representative of the Union assist
him the enployee will sign his statenment and
be given a carbon copy of it.

(c) If the enployee is involved with responsibility
in a disciplinary offence, he shall be accorded the
right on request for hinmself or an accredited
representative of the Union, or both, to be present
during the exam nation of any w tness whose evi dence
may have a bearing on the enpl oyee's responsibility,
to offer rebuttal thereto and to receive a copy of
the statenent of such wi tness.

(d) An enployee will not be disciplined or disnissed
until after investigation has been held and until the
enpl oyee's responsibility is established by assessing
the evidence produced and no enpl oyee will be
required to assune this responsibility in his
statement or statenents. The enployee shall be
advised in witing of the decision within 20 days of
the date the investigation is conpleted, i.e., the
date the last statenment in connection with the

i nvestigation is taken except as otherw se nutually
agreed. "

At all material times when the investigation of the grievor's

i nfracti on was schedul ed the conpany knew the grievor had been
incarcerated at the Warkworth Institution, Canmbellford, Ontario. |If
the grievor wanted to exercise his entitlenment to appear at the

i nvestigation scheduled for April 14, 1983 he would require the

perm ssion of the Institution for his release. The evidence appeared
to indicate that approximately three weeks would be required to
arrange such | eave.



By registered letter dated April 6, 1983, the company notified M. A
Ti mi uk, the grievor's Power of Attorney and M. Couture of the
schedul ed i nvestigation for April 14, 1983. The evidence showed t hat
M. Timuk received notification of the investigation on April 7. He
nei ther communi cated with the conpany nor consulted with the grievor
with respect to the grievor's intentions to attend. M. Counture did
not receive notification of the scheduled investigation until April
13. Apparently the Conpany's letter was msdirected to another
inmate with the same nane. Nonethel ess, as soon as the grievor

| earned of the schedul ed investigation he contacted his wife. The
grievor's wife ianediately retained a solicitor, M. E. J. McGath to
represent the grievor's interests at the investigation.

The conpany's brief states at page 16:

" As of the commencenent of M. Couture's

i nvestigation on April 14, 1983, no prior

obj ection had been received from M. Couture, Ms.
Couture, or M. Timuk concerning the time or
date of the investzgation".

The transcript of the grievor's investigation indicates the
fol | owi ng:

"Q Is it correct that you, M. E. J. MG ath,
are acting on behalf of and answering questions
for M. R J. Couture, CP Rail enmpl oyee
previ ously under investigation?

A.  Yes, under protest. | think that it would be
better to have M. Couture here and if given
a reasonable length of tinme he could apply to be
before you. | have know edge that he is aware
of this meeting.

Q VWhat is a reasonable length of tinme and do you
positively know that M. Couture could be present
here at the expiration of that tinme?

A. A reasonable length of tine would be three weeks
and M. Couture has such a good performance
record at Warkworth Correctional Facility that |
suspect there would be a strong |ikelihood of M.
Couture's ability to come to the investigation.
The final decision rests with the supervisors at
that Institution.”

It is clear and undi sputable that as soon as the grievor becanme aware
of his investigation he acted with dispatch in his efforts to attend
the investigation. Moreover, the enployer did nothing to facilitate
the grievor's entitlenment to appear at the investigation. |ndeed,
the notification of the schedul ed i nvestigation presupposed that the
grievor mght not attend in that a representative is suggested m ght
appear on his behalf. It becane patently clear, however, at the



commencenent of the investigation that the grievor's |awer required
his attendance in order to take instruction fromhim Accordingly,
an adj ournnment was requested of M. Pelland, the presiding officer
to allow the grievor to appear once his rel ease could be arranged.

By Menorandum dated May 2, 1983, 1500 hrs., M. R J. Pelland,
Assi stant Superintendent, who presided over the investigation wites:

"I talked to Bob Burnett today, Warkuarth
Institute, Visit and Correspondence Depart nment
(705-924-2210). He told ne that Couture received
and signed for the nmail advising himof the
i nvestigation on April 13th, 1983. The letter
was sent on April 7th.

He noted however that in the event of a need

for a tel ephone call as a result of this letter
M. Couture would be granted this request. As

of April 14th, the day of the investigation, no
comuni cati on had been received from M. Couture."

I sinply cannot appreciate how the conpany can say that "as of Apri
14, 1983, the day of the investigation no conmunication had been
received from M. Couture". Surely, his |lawer advised M. Pelland
that the grievor desired to attend the investigation and an

adj ournnent for that purpose was requested. Mreover, M. MG ath,
upon M. Pelland' s denial of the adjournnent, participated in the

i nvestigation "under protest”. That is to say, he represented the
grievor's interests at the investigation but "w thout prejudice" to a
| ater objection with respect to the conpany's refusal to allow the
grievor's attendance in contravention of Article 33 of the collective
agreement .

The evidence clearly and undi sputedly denonstrated that the grievor's
entitlenents under Article 33 to be present during the course of his
i nvestigation of the infraction was inproperly denied. The conpany
had no right to presune that a representative would suffice to neet
the requirements of Article 33. That was a prerogative that resided
with the grievor. |If M. Couture was satisfied that M. MGath's
presence woul d represent his interests sufficiently in his absence
then that woul d have ended the issue. But, that is not what

happened.

When the grievor ultimtely |learned of the investigation he contacted
his wi fe who retained counsel. Counsel then requested an adjour nnent
to arrange for the grievor's attendance. The Conpany has sinply
turned "a blind eye" to the grievor's clear desire to appear at his
own investigation.

I ndeed, at no tinme did the conpany take into account the grievor's
speci al circunstance when it extended himand his representative
notice of the investigation. Surely, a reasonable opportunity should
have been extended the grievor, in its scheduling of the

i nvestigation, to allow himto arrange for his release fromthe
Institution for that purpose. The conpany sinply refused to address
itself to the grievor's predicanent in scheduling his investigation.



In fact, it appears that no weight at all was attached to the

i nportance of the investigation and the requirenment for the grievor's
presence in resolving to dispense with M. Couture's services. For
that reason, | am constrained to the conclusion that Article 33 has
been vi ol at ed.

Accordingly, | amsatisfied that the grievor's discharge should be
nullified and his reinstatenment should be directed as an enpl oyee on
a |l eave of absence wi thout pay for the period of his incarceration.

| also direct conmpensation be given at the appropriate rate of pay
for the period since his release fromincarceration on Novenber 19,
1983. This directive is without prejudice to the conpany's right to
direct an appropriate investigation should it be deened appropriate,
(see CROA Case #550).

In the interimthis Board shall remain seized of all matters in
di sput e.

DAVI D H. KATES,
ARBI TRATOR



