CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1261

Heard at Montreal, Thursday, June 14, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:
Appeal of discipline assessed the record of Loconotive Engineer T. R
Landi ck, London, Septenber 18, 1983.

JO NT STATEMENT OF | SSUE

On Septenber 18, 1983, M. T. R Landick was enployed as | oconotive
engi neer on Train No. 667 from Toronto to London. At approxi mately
0415 hours, Septenber 19, 1983, a report was received by the Conpany
that the 4 RDC car consist of train 667 had noved, uncontrolled,
westward from No. 3 station track onto the north main track of the
Strat hroy Subdi vi si on.

Foll owi ng an investigation, the record of Loconotive Engineer T. R
Landi ck was assessed 10 denerit marks for

"responsibility in connection with the inproper
securing of train 667 at London while enpl oyed
as | oconotive engi neer, Septenber 18, 1983,
resulting in the unattended novenent of RDC VIA
6206 -6111-6114-6126 from nunber 3 depot track to
mai n track Strathroy Subdivision, mleage 0.2 on
Sept enber 19, 1983.

The Brot herhood appeal ed the discipline on the grounds that it was
not warranted.

The Conpany declined the claim

FOR THE BROTHERHOCOD: FOR THE COVPANY:
(SGD.) P. M MANDZI AK (SG.) M DELGRECO
Gener al Chai r man FOR: Assi stant

Vi ce- Pr esi dent
Labour Rel ati ons.

There appeared on behal f of the Conpany:

D. W Coughlin

Manager Labour Rel ations, CNR, Montrea

J. B. Bart - System Labour Relations Oficer, CNR
Mont r ea
J. A Sebesta - Coordinator Transportation, Special Projects,

CNR, Mbntrea
J. J. Mlette - Master Mechanic, CNR, London



J. G Mvity - Loconotive Foreman, CNR, London
D. C. Haycock - Leadi ng Hand Machi ni st, CNR, London

And on behal f of the Brotherhood:

P. M Mandzi ak - General Chairman, BLE, St. Thomas
W M Copp - Local Chairman, Div. 68, BLE, London

AWARD OF THE ARBI TRATOR

This is an appeal of ten denerit marks assessed Loconotive Engi neer
T. R Landick for his alleged responsibility for an incident "in
connection with the inproper securing of train 667 while enployed as
| oconpti ve engi neer..... resulting in the unattended novenent". M.
Landick is alleged to have failed to have applied the train's
"handbr ake" upon his arrival at the London Station at 2125 hrs.,

Sept enber 18, 1983. The novenent of the train that was attributable
to the grievor's alleged negligence occurred approxi mtely six and
one-half hours after M. Landick booked of f work.

M. Landick is an experienced |long term enployee. He stated

unequi vocably that he had properly applied the handbrake. The

enpl oyer's evidence attributing responsibility to the grievor for the
m shap i s based on circunstantial evidence. It relies upon the
grievor's statenment that he had only punped the handbrake nine tines
before leaving it and that the chain attached to the handbrake was
too "slack” to have made the handbrake operative, that the grievor
was being distracted by a colleague at the tinme he was involved in
meki ng certain the handbrake was fully engaged.

The one i ndependent piece of evidence that appeared to undernine the
conpany's circunstantial case was the delay of six and one-half hours
before Train No. 667 nmoved. |In the intervening period the trade

uni on specul ated that any nunber of reasons could have caused the
train's novenent. For exanple, it was conceivable that an individua
coul d have entered the engine and tanpered with the handbrake. The
conpany al so specul ated that the air pressure may have exhausted from
the air brakes thereby causing the |ong delay in the trains novenent
whi l e unprotected by the handbrake.

In sum what | have had presented before me are several specul ative
theories as to what caused the train's novenent inclusive of the
grievor's negligent application of the handbrake. Quite clearly, had
the train's novenent occurred i mediately after the grievor booked
of f work then the conpany's case woul d be much stronger. But because
of the lengthy delay between the grievor's attending the train and
the train's subsequent novenent the grievor's alleged responsibility
gradual |y becane nore renote. |In other words, the probabilities that
ot her intervening causes precipitated the novement becane nuch nore
proxi mat e.

In sum | am prepared to give the grievor, owing to his experience as
a |l ongstandi ng enpl oyee, the benefit of the doubt. |In short |I am not
satisfied on the evidence adduced that the enployer has denonstrated
cause for the assessnent of discipline. The renoval of the ten



denmerit marks fromthe grievor's personal file is therefore directed.

DAVI D H. KATES,
ARBI TRATOR.



