CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1264
Heard at Montreal, Tuesday, July 10, 1984
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COVPANY
(CN Rai |l Division)

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discipline assessed the record of Loconotive Engineer D. C.
Kelly, Sarnia, Septenber 26, 1983.

JO NT STATEMENT OF | SSUE:

On Septenber 26, 1983, M. D. C. Kelly was enpl oyed as | oconptive
engi neer Train 413, Extra 9432 West from MacM Il an Yard to Sarni a.
At Brantford, mleage 23.3 Dundas Subdivision, 2 diesel units and 5
cars of Train 413 were derail ed.

Fol | owi ng an investigation, the record of Loconotive Engineer D. C
Kelly was assessed 20 denerit marks for:

“i nmproper train handling, resulting in derail nent
of train, Extra 9432 West (No. 413) while enployed
as Loconotive Engi neer, m | eage 23.3 Dundas
Subdi vi si on, 26 Septenber 1983."

The Brot herhood appeal ed the discipline on the grounds that it was
not warranted.

The Conpany declined the claim

FOR THE BROTHERHOCD: FOR THE COVPANY:
(SGD.) P. M MANDZI AK (SGD.) M DELGRECO
General Chairman FOR: Assi stant

Vi ce- Presi dent
Labour Rel ati ons.

There appeared on behal f of the Conpany:

D. W Coughlin - Manager Labour Rel ations, CNR, Mbontreal
J. B. Bart - Labour Relations O ficer, CNR, Montreal
J. A Sebesta - Coordinator Transportation - Special
Speci al Projects, CNR, Montreal
J. Thivierge - Manager Track-Train Dynam cs, CNR, Montreal
W G Blevins - Senior Mechanical Oficer Mtive Power, CNR,

Mont r eal



J. L. Dafoe - Regional Master Mechanic, CNR, Toronto
H C Gieve - Master Mechanic, CNR, Hanilton

And on behal f of the Brotherhood:

P. M Mandzi ak - General Chairman, BLE, St. Thomas
J. D. Pickle - Local Chairman, BLE, Sarnia

AWARD OF THE ARBI TRATOR

In this case, Loconotive Engineer D. C. Kelly was assessed twenty
denerit marks for his alleged infraction in mshandling Train 413 on
Sept enber 26, 1983. At that tine it is charged that the grievor

i mproperly applied his brakes at M| eage 23.3 Dundas Subdivision in
order to bring the engine and the train consist to a halt. Arising
out of his alleged misapplication of the engine brakes the train
derail ed causing the enployer a substantial financial |oss.

The case revol ved around the credibility of the grievor's recitation
of his handling of the train at the tine the derail nent occurred. At
all material times the air brake on the grievor's engi ne was
operative. At Brantford, Ontario (Ml eage 23.3) a set off of 17 cars
was required. The grievor indicated that he had properly applied the
air brakes on two occasions prior to the requirement to stop
Notwi t hstanding his attenpts to bring the train to a halt in
accordance with prescribed procedures, no real explanation was

of fered, other than specul ation, as to why the acci dent occurred.

The trade union suggested that the grievor sinply may not have been
"qualified" to operate a train with a consist approximately two niles
| ong.

The conpany, through M. J. Thivierge, a Civil Engineer, who is an
expert in Track-Train Dynamics, and its use of conputer simulations
of the grievor's stated procedures, denonstrated, should the
grievor's statements be accepted as accurate, that the grievor should
have been able to bring his train to a halt sone distance prior to
the actual destination point. Mreover, given M. Thivierge's
under st andi ng of the reasons for such derail ments, he denonstrated,
agai n through conputer sinulation, that the incident could only be
caused by the grievor's excessive speed in operating the engine and
his bel ated application of the air brakes or both. Accordingly, in
light of the grievor's mshandling of the train he was conpelled to
use the energency engine brake to bring the train to a stop
Accordingly, the derail ment ensued as a result of the "buff forces"
of the train consist occasioned by the abrupt application of the
engi ne brakes.

In light of the expert testinony of M. Thivierge and the conputer

si mul ati ons adduced to support his theory of what caused the derail -
ment | am satisfied that the evidentiary burden i ncunmbent on the

enpl oye to substantiate its resons for the grievor's discipline
shifted to the trade union to provi de an adequate explanation for the
incident. The trade union's representative indicated that he could
only specul ate as to what caused the incident. |In his view, the
grievor performed his duties as was required of him In short, the



trade uni on maintained that the derail ment could have been caused by
any nunber of reasons save and except the grievor's own negligence.

It is ny viewthat the trade union has not satisfied the evidentiary
burden foisted upon it by the enployer's expert witness. M.

Thi vierge provided a scientific explanation for what caused the
derail ment without challenge or rebuttal fromhe trade union. But,
of nore inportance, M. Thivierge denonstrated, again through
scientific nmeans, that the grievor's description of the procedures he
followed in applying the train's air brakes cannot be accepted as
accurate. Rather, the only inference that | can possibly draw from
the evidence is that M. Kelly was solely responsible for the

i ncident. Accordingly, in absence of a nore conpelling reason for
the derailnent, | amconpelled to hold the grievor accountable for

t he acci dent.

Because this incident appears to be the first infraction conmmtted by
the grievor over a ten year career as a Loconotive Engineer, | am
persuaded that the penalty of twenty demerit marks should be reduced
to ten. Save for that change, the grievor's grievance is denied.

DAVI D H. KATES,
ARBI TRATOR



